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Kenyatta Ny zrendcz J.

This is my judgement on the Claimant’s clalm for an order of specific performance
of the agreement in respect of a piece of land in Salima District at Lifuwa Village.

The statement of claim is in the following terms:
“. The Plainriﬁ was at all material times a Z;u&z’nesm.w;a- in the City of Lilongwe.
2. The Defendam‘s are Village Headwoman and dezrrona! Authority in Salima
District. -

3. Onoraround the 17" of July, 2015, the Plaintiff bought a piece of land from the
I*" Defendant in Salima at Lifuwu, T/4 Kalumba at a price of K6,000,000.00.

4. The P!amfrﬁ”pma’ a deposit ofK] 000,000.00 and the balance it was agreed would
be paid upon the I’ and 2" Défendant uomphrmg the processes of obtaining the

title deed for the Plaintiff.
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The Plaintiff went to the Lands Depai tments amf obramed o Consultation with the
Chief Form which is rhe first step -towards obz‘amzng Tzrle jm land which was

customary.

The Plaintiff askea’ the e De}‘éndanf to process the said Form by kavmg herself
and the 2™ Defendant sign for if ,

on ﬁffe o‘mund that they have canceﬂed ﬁ;er ;ale wn‘h him cmd Sold the Jcmd to

aﬁoﬂzer purchaser, an N GO at a higher price énd were ready and willing to return
his K1,000,000.00 deposit.

The Plaintiff insisted on specific pefjm mance in that he did not need his deposit
back but the land which he had bought and repor red the matter to the District

Commissioner for Salima to zm‘ervene in l‘he dispute.

The District Commissioner. for Salima invz’z‘ed both Deﬁmdants to & round table
meeting for discussions and both failed to turn up.

By reason of the matters aforesaid, rhe ‘Plar'nnff is Suﬁ‘ériﬂg loss of title to land.”

The 1 Defendant resists thc—: action and she to thls end ﬁled With the Court the
following Defence: : S ‘

“I.

2

The I* defendam admrts pamgmp}?s I, 2 amd 3 of the p! amnjj‘ s statement of ¢laim,

The I*' defendant denies par agmph 4 of the plamtzﬁ’ g Starement of claim to the
extent that the balance was to be pazd afrer obtaining the z‘n‘[e of the land for the

plaintiff and the p[mm‘rﬁ’rs put to strict proof thereof.

The 1*" defendant denies paragraphs 5, 6 and 7 of the statement of claim and the
plaintiff is put to strict proof rhereoj . . :

The 1% defendant a’emes paragraph 8 of rhe plamrgﬁf s statement of clazm on the

basis that the plamnﬁ cannot insist on specific per, “formances when he ‘has not
performed part of his obligation amder ﬂ?é contract and the plaintiffis put o strict

proof thereof. _ S

The I defendam denies par ugraphs 9 and 10 of the statement of claim and the
plaitiff is put to str ict proof thereof. - o :

SAVE as heréin admitted the I* defendanr dem'é.s* each and every af!egaﬁon of fact

as if the same were set out and traversed seviatim:"

There is basically one issue in this case for the determination of the Court, namely,
whether or not the Claimant is entitled to an order of specific performance, ordering
the Defendants to execute and process the Consultation with Chief Forms and any

2 l.. . g
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other documentation requiring their plocessmg I’IBCGSSEIIy f@r the Claimant 1o gain
title deed to the land sold to him? ' '

The Claimant called two witnesses to prove his case and these were the Claimant
himself and Mr. Allan Kamanga. : e e

The Claimant adopted his witness statement as part & hls evidence in chief. The
witness statement promdes as follows: - - '

4. The Subjecr matter of the dz'spure herein is ownership of land situated at Lifuwu, in
the village of T/A Bibi Kulunda in the district of Sdlfma :

3. 1 asked Mr. Allan Kamanga who is a fanﬂly Jriend of mine to look for some land
“for me, on which I intended to construct-a Zodoe I Speczf ca[]y wantea’ land near

the beach. o ‘

6. When the said Mr. Kamanga found this place which: is situated at Lifuwu in the
village of T/4 Bibi Kulunda, he caz’led to visit and view the place to verify if it was
to my. Sansfacz‘ion : . S .

7. Sub. S'equem‘ly, I'went to the place cmd conf irmed that it-was to my satisfaction. On
this day I'was accompanied by the I Defendant’s son and My, Kamanga.

8. Thereafier we met the 1™ Deﬁndaﬁt fo discuss the purchase price and eventually
agreed on the sum of K6,000,000. 00 7 fefer cmd attach a copy of Zhe sale

: agr eemem‘ mar ked VNIV

9. [z‘ Wwas ﬁn ther agreed that ] wou!d pay the sunv of K1,000,000.00 as deposit of the
purchase price leaving a balance of X5,000,000.00 which would be paid once the
land forms were duly signed by the T/4 Bibi Kulunda.~ I refer and attach a copy of

the Consultation form marked “VIN27. T

10, }Iow'ever when_the time came ana’ we. pard the /A a visil fo do the needful she
refusedto sign the Jorms saying that the land belonged to someone else.

11, Since Mr. Kamanga had heard of the person who had been mentioned by the T/A
we decided to pay him a visit f0 conf rm the Sz‘aremem‘s of the T/A.

12. Irwas confirmed that he was apparent]y rhe owner at z‘he fime.

13 We then returned to the I Defendanr who confessed: that . there had been
outstanding issues between her and the T/A which may have influenced her not to

sign the forms.

14, However, the I* Defendant COI’?fJ med ﬂfiaf z‘/’qe Zand be!onged to her and that she
had not sola’ it to anyone else. : :

15, The I” Defendam also gave a new m}z'sf io the issue, saying the land had been the
subject matier of a dispute which she had won.

3
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- Considering that there is an outsrcma’mg paymentof K5, 000 000.00 it was agreed
- af the time, that* the -money would be, paid: afier she ﬁzrmshed me wzz‘h Court

a’ocumems declal in g I/’mz‘ she is the owner of the land herein.

Itwas ﬁz_ﬁher agreed that after being furnished with the Court documents, we would
request the attendance of the District Commissioner.of-Salima, 2™ Defendant (as

T/4) and the 1" Defendant as the buyei fo arrange ond fac;lrtaz‘e the signing of the

sale of land instruments.

I waited for the court documents as agreed, unforrunateiy the I°" Defendant who
was Supposed to obtain them from the office of the District Commissioner, has not

furnished me up to date.

To assist mé, Mr. Kamanga also visited the office.of the Dzsrmct Com:msszoner fo
secure the said court documents but has also not been Successﬁd to date.

I my artempts fo follow up on the pmg?ess of z‘hrs issue, I ca!!ed her and she agreed
to meet in Lilongwe City. ’ . :

Eventually when we had the discussion She propo ved rhar she should refund me my

~deposit since she had resold the land to. semeone else for the reason that I'was still

insisting on gettin g the court documents Jor her.

By virtue Of the agreemenrwe kad rhaf the payment of K35,00,000.00 balance would
be paid ofter she had furnished ine with copies of the court documents. I was
disappointed to learn of the deve[opmenr rhaf She kaa’ resorred to sell the land to

someqne else

Due fo the dzsappomtmenr ! a’ecm’ed to consult a le gal practitioner to advise me
on the best way forward in resolving this issue. This is what led fo the

commencement of this case agc;rmsz‘ the Defendants

v purchasea’ the land in gooa’ fmz‘h alrhough z‘he Deﬁemdam‘s freared me otherwise.

When I purchased the land I had 1o knmvledge or any reason o believe that the
land had issues.

It was also easy for me to make decisions. regarding the purchase of the land
because the 1* Defendam‘ is the Vzllage Group Headwoman of the area.

The.I* Defendanr wmngly Sola’ a‘he ;cma’ to someone el,se knowing z‘har there was
Coan ouz‘srandmgwsue between us. o -

The 1" Defendant breached the contract of sale of land by selling the land to
another person whilst there was an ongoing transaction between me and her.

It is only fair that the Defendants be ordered to sign the forms and relevant
documients to enable the process of registration in my favour.”

In cross—examinations, the Claimant admitted that he did not pay the balance of the
purchase price because he wanted the documents of lease of the piece of land fo be

4 P
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processed. He told the Court that they agreed that the 18" Defendant would make
lease documents for him and thereafter, he would pay the balance of the purchase
price. The Claimant admitted that there was no evidence to support his assertion that
the balance had to be paid after the lease documents were processed. The Claimant
admitted that the 15 Defendant offered to refund hlm the deposn: of MK 1 million but

he declined to accept it.

The Claimant was shown Exhibits VN1 and VN2 attached to his witness statement
and he was asked to confirm if payment of the balance of the purchase price was on
condition that the 1% Defendant had to process lease decuments for him first and he
answered that there was no such condition. The Claimant admitted that he did not
bother to search’if the 1% Defendant was-the actual owner. of the piece of land in
issue because he trusted the 1% Defendant to be truthful.

In his re-examination, the claimant stated that he Was told abouit the case that the 1°
Defendant had over the ownership of the piece of Jand with the 2™ Defendant. He
said that it was agreed that 1% Defendant would produce the judgment of the case
before the District Comumissioner but she did not. The Claimant 'said that he did not
pay the balance of the purchase price because the 1St Defendant did not process

documents of the piece of land in his favour.

Mr. Allan Kamanga adopted the foliowmg Wltness statement as his evidence in
chief: : . . _

"4, The subject matter of the dispute herein is ownership of land situated at Lifiwu, in
the village of T/d Bibi Kulunda in the district of Salima: »..

5 Since ['was residing and still do reside at Salima 'disrr'icz", the Claimant asked me to
Jfind him fana’ Sr’fuated there for pmﬂp'ose;s' of buying-and constructin g a lodge.

6. I duly complred and found this place which as Sfczz‘ed above is Szmared at Lifuwu in
the village of T/4 Bibi Kulunda. e Q.

'Tﬁe I Defendant sent me wz’r}’a her sontoview the said land,

>~

8. When I was satisfied with what I had seen I communicated with the Claimant to
make a point to visit the site and canfzrm that it was 10 his satisfaction as well.

9. The Claimant visited the site am’ was c;ccompamed by z‘he ] st Dez%ndam‘ s son and

‘ - myself.. . :
10. Upon our fez‘urn e met with the 1¥ Defe’ndam‘ who agreed fo sell the land for the
price of .K6,000,000.00. A deposit of KI, 000,000.00 leaving. the sum of

K5,000,000.00. [refer and attach a copy of the sale agreement marked “AKI1”.

5
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It was agreed that the bakmce wouZd be pmd orICE- ﬂfe 2nd Defendam‘ had signed
the nece vsmyfozms* : .

However, Vhen we went there, the 2 Defendam refused o sign the forms saying
that the land belonged to someone else

2

Since the person who had been mem‘iéned' by the.2" Defendant is well known in
Salima we decided to pay him avisit to confirm the 2" Defendant’s statements.

It was confirnied that he was apparenﬂy the owner at the time.

We returned to the 1° Defendant who confessed that there have been outsianding

issues between her and the 2 Defendam‘ which may have influenced her not to

- sign the fmms

However, I* Defendant conf r med that the Zand be[ongea’ z‘o her and that she had
not sold it to anyone else. ,

The 1*' Defendant also gave a new hwist to the issue, 3@5}1 g the land had been the

subject matter of a dispute which she had won against the 2™ Defendant.

Since then, all I have been doing to assist with this issue is following up with the
District Council of Salima to oémm documem‘s of z‘he case the I Defendant alleged

N -~

to have won. et

Due ta the fore going I believe z‘/"mz‘ Ehe Clmman! was wrongi’y frearea’ despzz‘e buymg
the land in good fan‘h :

F zm‘her it is only fair that the Defenddnts be ordered to sign the forms and relevant

 documents to enable the pmces& of registration to- be done in fczvou: of the
: Clmmant : :

In cross- exammaﬂon Mr. Kamanga 1dent1ﬁed exhlblt VN1 as a sale agreement

between the Claimant anid the 1 Defendant. He told the Court that the Claimant was
supposed to pay the balance of the purchase price within a week from the date of the
sale agreement. Mr. Kamanga further conﬁrmed that the Clalmant dld not pay the

balance of the purchase price.

In re-examination, Mr. Kamanga stated that the balance of the purchase price was
supposed to be paid after the documents of the piece of land were produced. He said
that the 1% Defendant signed the documents to process the léase but it was the 2™
Defendant who refused to sign the documen*ts on the basis that the' land belonged to
another person. Mr. Kamanga also told the Court that the balance of the purchase
price was not paid because lease documents were not processed.
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Two witnesses testified in support of- the case of the 1St Defendant These were the
1* Defendant and Mr. Isaac Selemani.

After being sworn, the 1% Defendant adopted her Wltness statement which reads as

follows:

A I amt Village Headyvomrm Mangwere (MJS Rose Kalmde) z‘he 7 defendant in this
man‘er

2. My Village fm’ls within 774 Kuhma’a in the district of Sallima.
3 I know the claimant as he 111am‘ed to buy aprece ofi’and in my village.
4 -I Showed the claimant the piece of land and he was happy with it.

3. Itold the claimant that the price of the piece of land was K6,000,000.00 (Six Million
Kwacha) only and the claimant paid MK1,000,000.00 (One Million Kwacha) only.
I exhibit a copy of acknow[ga’gmem of }ecezpr of MKI,000,000.00 marked as

“RKI ”

6 ] kept on demmzdmg the balcmce of fhe pumhase price from the claimant but he
never paid.

7. A year later someone came fookmgjbi rhe same prece oflcmd and [ informed the

claimant that there was a person who wanted the piecé “of land and he needed to
pay the balance or else I would sell it and gzve him back his deposit.

8. The claimant did not pay and Ipr oceeded to sale' the piece ofland to the new person
and [ told the claimant to get }’ﬂs MKI,000,000.00 (One Million Kywacha).

9. There was no agreement ﬁ'zar I had 1o make paper;fo: the piece of land for the
cf mmam‘ - , . :

10, Ithér efore pray to the Honom able Coun‘ that the claimant’s clarms be drsnﬂssed
in their entirety which costs of this action. :

The 1 Defendant was cross-examined by Counsel Chihana. The 1% Defendant told
the Court that she became village headwoman Mangwele in 2010. She told the Court
that she had done a lot of land transactions: She told the ¢ourt that for a person to
obtain a title deed, you signéd a documient and she identified VN2 exhibited to the
witness statement of the-Claimant as such document.

The 1 Defendant told the Court that she never agreed that the balance of the
purchase price was to be paid.after the documents were signed by the 2 " Defendant.
She told the Court that normally the buyer of customary land paid the whole money
before processing documents for the land. She told the Court that the 2" Defendant
was supposed to sign the documents after the sale was done She told the Court that

RFY
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when she was told that the 2% Defendant declined to si gn the lease form, she advised
the Claimant to proceed to develop the piece of land because the land was hers.

The 1°" Defendant told the Court that the Clalmant had secumty to develop the land
because she was the owner of the land and she had authonty to Stop an encroacher
or anybody interfering with the piece of land. She told the Court that nobody would

claim ownership of the piece of land or use title documents of the land without her

consent as village headwoman of the area.

Regarding the court case she had against the 2”‘3 Defendant over the land, she stated
that the Court found in her favour. She told the court that she informed the Claimant
about the case well before a sale agreement was executed

In re-examination, the 1% Defendant told ‘the court that it was not the first time for
the 2" Defendant to decline to sign a lease form and that in such instances, she
advised the buyer to pr¢ oceed developmg the land and there hdd been no problems.

Mr. Isaac Selemani adopted-his witness statemeﬁt The w1t11ess statement 1 brief
and it will be quoted in full:

“I. Tam Isaac Selemani of Mangwél‘e viifdge, 174 Kulm‘ma’a, Salz‘ma a’z’ﬂ‘rz'ca‘.

2 ‘:The 1* defendant is my bzoiogzcal 57 sier cmd]was involved in the sale of the piece
- of land 10 the dmmant ' :

3. The price ofz‘he p?ece ofland was K6,000,000.00 (Szx Million Kwacha) on[y and
the claimant paid MK1,000, 000 00 (One M”IOH I\achaj only.

4. The cfmmamt drd noi pay the ba[ance desprl‘e 5eveml demana’s we were making to
" him -
5. A yearﬂfaréi-' someone came looking for the same piece of land. -

6. - Thel” défendam‘ told the claimant to pay the balance which he did not and the I*
- defendant proceeded to sale the piece of land to the new person and she told the
claimant to get his:MKI,000,000. 00.‘(0’;19 Million Kwacha)

7. There was no agreement that the ] 5t de fendanr‘ haa’ to make papers for the piece of
land for the claimant.” :

In cross-examination, Mr. Selemani told the Court that he did not sign the sale
agreemert between the Claimant and the 1% Defendant. He said that he was involved
only when he went with the Claimant in the company of the 1% Defendant to show
him the piece of land that the 1% Defendant was selling..
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In re- exammatzon Mr Selemam reiterated hlq mvolvement in the case as stated in
paragraphs 7, 8, 9 and 10 of:his witness. statement

It is the case of the Cléimant that he has proved on ab'éiandé of&.ﬁrt‘;ﬂb‘abiﬁties that he is entitled
to an order of specific performance. Paragraphs 8.1 and 8.2 efthe Plaintiff’s Final Written
Submissions are relevant and they read as follows: -

“LAW AND ARGUENDO ON SPECIFIC PERFORMANCE

4.5 Land is unique and to this end Justice Kenﬂzz‘!a Nyirenda has in a number of cases,
such as Mberenga v Destone Germzmy aka Group Vzllaoe Headman Mberenga

& Ors’ reasoned that:

It is trite that every piece of land is of parrfcular and unique value to the ovner and
damages are an inadequate remédy and, in any case, damages would be difficult to
assess. The clearest and fullest statement of the e principle regarding inadequacy of
damages with respect to land is contained in Chitty”on Contract - General
Pmnc;p[e.s 26lh ed, SH eef and Mawveﬁ arpaz agraph 1868

“Land: Thie law takes the view z‘hat the purchaser of a particular piece of
land or of a particular house (however ordinary) cannot, on the vendor's
breach, obtain_a_satisfactory substitute, so_that specific performance is
available to him. A vendor.of land, too, can get specific performance, for
damages will not adequately ‘compensate him. if he. cannot easily find
- another purchaser or if he is anxious-to rid himself of burden attached to
the land. It seems to make no difference that the land is readily saleable to
‘a third party; o¥ that after contract but before completion a compulsory
purchase order is made in respect of it ... Yet in such cases damages (based
on the difference between-the contract price and the resale price, or the
compensation payable on compulsory acquisition) would seem normally to

- be adequare Jcmedy "

46 Specific performance aecor a’mg to fhe B!ack s Law Drctwnary is Ihe

‘Rendering, as nearly as pmctrcable of a promised performance through a
Judgment or decree; a court ordered remedy that requires precise fulfilment of a
legal or contractial obligation when moneiary damages are inappropriate or
inadeqiate, as when the. sdle of real estate or.a rare article is involved. Specific
performance is an equitable remedy-that lies within the court’s discretion to award
whenever the common-law remedy is insufficient, either because damages would

. be inadequate or because the damages could noz‘ be estabhshed ’

1 {Land Cause 199 Of7016} [2016} MWHC 655 (]2 Decembe; 2016)

211 Editlon G"unm Thomson Reuters
q
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In Chirwa v Ndaferankhande® Justice Kenyatia Nyirenda defined. specific
performance as an equitable remedy which courts order particularly in cases
where the common law remedy of damages is inadequate. He cited that the leading
case on the remedy of specific performante which=is Einance Bank of Malawi

- Limited v Benson Tembo (2007) MLR 99 wherein the Supreme Court of Appeal

stated the law, cn‘pacre 1’0] as follow

L

“Specific performance is an eguu‘abie remea’y whzch z‘he courts wli dec;ee when
the remedy available at common law, usually damages is not adequate. In other
words, specific performance will not be ordered if there is ndeguate remedy at law..
And like other equitable remedies, specific remedy is not a matter of vight in the

. personseeking relief but is given'as.a'matter of discretion fo be exercised, of course,
in accordance with settied principles; it is not lefi to the:uncontrolled caprice of an

individual judge, so to speak. Where a vendor of land refuses to_convey the land
sold, it is a widely accepted general rule.that an award of damages would not meet
the just and reasonable expectations of z‘h@ur@hmer hence it becomes necessary
for the courts to decree for specific performance of the agreement. one reason for
this being that each piece of land is unique.” — Emphasis by uniderlining supplied

In upholding the decision of the Malawi Supremé Conirt of Appeal in the above
cited Zeadmg) the court in Chzrwa v Ndafemnklmnde stated as follows.

n the present action, the Plaintiff rwamramed that he is snh willing fo abide by the

terms and conditions of the Sale Agreement. There is also mehallenged evidence

that the Plaintiff, acting on the instruction of the Defena’cmt s agent, has spent a
considerable amount of money on LK78172. In the premise and bearing in mind the
fact that the Defendant has advanced no grounds why the Court should not exercise
its discretion in_favour of granting specific performance, I am minded to grant the
Plaintiff’s prayer for specific perforinance compelling the Defendant to fulfil his
obhganons under the Sale Am’eemenr So it is ordered

‘ Looicmg at the ewa’eme furnwhed to this court . and the_precedents cited, the

claimant pleads that it will do more perfect and complete Justice for this Court fo
enter judgment in his favour since he has demonstrated that damages will not be
an adequate remedy to compensate., him Jfor.the fundamenml breach of contract on

the part of the 1 * Defendant.

The claimant also gave evrdcmce that hc is ready to pay t the s sum  outstandin gaslong

as the defendants are compefied to  fulfil ‘their’ Eegcrl obligations regarding
regisiration of land mle :

The 1° Defendant contends that the Clannant $ a,ctmn must be. dismissed on the
ground that the Claimant is seeking an eqmtable remedy “with- .unclean hands. This
contention is dealt with n paragraph 4.4 of the Defendants. Final  Written
Submission and it may be useful that the same is set out'in full: -

3 [2016] MWHC 433 (17 Janualy 2016)

4 Thid
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We submit that there was a erd conzmcr of sale of z‘}:e customar v piece of land
between the claimant and the 1 defendant

The contract had no specified lime for payment of the-balance of the purchase price
as evidenced by the contract itself marked as VN1.qnd indeed by the evidence from
the claimant himself and his witness-and the e defendam herse!f

For emphasis, PW2 stated that it was agreed that Ihe balance of the purchase
price would be paid in a week’s time after execution of the sale agreement while
in re-examination, he changed the statement to the effect that it was agreed that
the balance of the purchase price would be paid after documents of the piece of
Jand were processed in Javour of the-claimant.

As for PWI, he testified that it was ag7 -eed that the baiame of the purchase price
would be paid after documents of the piece of landed were processed in his
Javour and he admitied that there was no.evidence to support his claim.

DW1 however said that there was no agreement that the balance of the purchase
price would be paid when documems for-the piece of land were processed in

favour of the-claimant as that had no bearing on ownership and Sale of the pzece

of land to the claimant bemg a customary piece of larid.

DW1went on to state that acz‘ually she demanded payment of the balance of the
purchase price from the claimant who reﬁtsed fo pay a’emana’mg that until
papers for the land were processed :

DW] stated that when the claimant réfused o pay the balcmce of the purchase
price, she proceeded to sell the piece of land and She offered a refund to, the
claimant who declined to accept the refund.

The claimant admitted in cross-examined that he refused to pay the balcmce of
the purchase price because he-needed the papers of the piece of land to be ready
and that ke also declined a r efzmd of his deposit ﬁ*om the I*' defendant.

The claimant also admitted. that Jie had not paid the ivaiance of the purchase
price but he was wrllmg to ) pay om’y if the 1% defendant process ea’ rm’e document
into his name:

The evidence therefore shows rfmt fhere was no c.rgzeemenr as to when the
balance of the purchase price was supposed to be pmd and in-that case, it was

" up to aparty to make a demand notice for. payment and the 1 defendant rightly

did so and the claimant refused to pay in breach of the sale agreement.

The I°' defendant was therefore enm‘lea’ 10 treat the contract as ;‘epudzcza‘ed and
proceed to sell the piece of land.

The claimant cannot come fo court to Seek an.equitable remedy of specific
performance when he himself is in breach of the contract.

This is not a proper case for the court 10 grant an order for specific performance
Jor the reason that the cloimant is seeking the equitable remedy with unclean hands
due to his failure 10 pay ihe purchase pmce even aﬁer a demand notice from the

seller.’
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That a piece of land in Salima District at Lifuwa Village was the subject matter of a
sales agreement is not in doubt. There is documentary. evidence to this effect,
namely, Exhibit “AK1”. Exhibit “AK1” is dated.17™ January 20]5 and the body

thereof states as follows

“Z Vmcent Nynongo have bought a landin Salrma Lifuwa, T/A Kuluunda amounting to
six million kwacha I have. made an advance payment of one million kwacha to village

headman Man gwe; e

The question is Whether the remedy of spemﬁc pelformance can be grated in the
circumstances of this case. It is noteworthy that before the balance of the purchase
price of K5,000,000 could be paid by the Claimarit to the 1¥ Defendant, the land in
question was sold to a third party. The Claimant was aware of this fact: see paragraph
7 of the statement of claim. No evidence whatsoever has been adduced before this
Court to show that the third party was not a bonafide purchaser.with value. Clearly,
the rights of the third party would be adversely affected by granting the Claimant the
remedy that he seeks. Granting an'order of specific performance in the circumstances
of the present case would be inconsistent with eqmty and good conscience.

The fact that the land in question was sold to a third party makes this case
d1st1ngu1shable from what obtained in Mlchael Bakhona Chifwa v. Mark Sydney
Soza Ndaferankhande, HC/PR le Cause 95 of 2011, a case cited by bath
parties. That case did not have the effect of -adversely affecting the rights of third
parties. The following paragraph in that case is 1nstruct1ve

“In the present action, the Plaintiff mcrmmmed ﬂmt he' is sz‘zll willing to abide by the terms
and conditions of the Sale Agreement. There is also uncha[lenged evidence that the
Plaintiff, acting on the instruction of the Defendam s"agent, has spent a considerable
amount of money on LK781/2. In the premise and bearing in mind the.fact that the
Defendant has advanced no grounds why the Court should not exercise_its discretion in
favour of granting specific performance, I am minded.to grant the Plaintiff’s prayer for
_specific perfm mance compelling the Defendant to, fulfil his oblrgarfom’ under the Sole

Agreement.” — Emp hasis by undeihmng oupphed

It is also unportam to remember that an or del for, sper.lﬁc performance will not be
granted where it would-compel the defendent to embark upon uncertain litigation:
see the English case of Wroth v. Taylor (1974) where specific performance of a
contract to sell a house was refused as it would require the ‘defendant to embark on
uncertain ligation to compel his wife to leave the house when her rights of
occupation had been registered under the Matrimonial Homes Act 1967.

Allin all, the total evidence in the present case leads the Court to the conclusion that

it would be legally mappropriate to grant the Claimant’s prayer for a specific

performance His remedy lies in recovery of the Kl OOO OOO that he paid the 1*
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Defendant as a deposit, it being an established prmmple of law that a purchasel
whose contract of purchase remains unperfozmed through no fault of his own has an
equitable lien for the recovery of any money he paid underthe tinperformed contract:
see Rose v. Watson 11 ER 1187 at 1192 per Lord Cranworth. The 1% Defendant
must return to the Claimant the said sum of 1,000,000 within 14 days of the date
of this judgement. It is so ordered.

Looking at the facts of this case, I consider that the appfopria,te order to make would
be that each party shou d bea1 its own: costs dl’ld so it is ordered. |

Pronounced in Court thls 23ld day of F ebzuary 20’72 at Lllongwe in the Republic of
Malawi.

Kenj}atfa Nyireﬁda
 JUDGE
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