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J UDICIARY B
: IN THE HIGH COURT OF- MALAWI
LILON GWE DISTRICT REGISTRY (CIVIL DIVISION)
CIVIL CAUSE NO. 115 OF 2021
(Befme Honourable Justme K,enya‘tta Nyirenda)
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BETWEEN

IQBALHUSSEINSHAIKH ..... e CLAIMANT

JOE HUSSEIN MWASE w...vv.couiotsoseisersonecssveensessones e DEFENDANT

CORAM: THE HONOURABLE JU STICE KENYATTA NYIRENDA
Mr. Tepeka, Counsel for the Claimant
Mr, Chidothe, Counsel for the Detendant
Mr. Hemy Kachmgwe Court Clerk

RULING

Vi 0

Kenyatta Nyirenda, J. .

This is my Ruling on an inter-partes apphcatzon by the Clalmant for an order of
interlocutory injunction ordering the the Defendant to immediately suspend all
construction works on, near and across the Claimant’s land under title number
Kabvunguti 25/65 situate at Kasungu pending the full and final determination of the

substantive case herein. |
The application is Suppbl'ted' by the following statement, sworn by the Claimant:

“3. THAT I am the owner of a piece of land under title Number Kabvunguti 25/65
situated -at Kasungu District. [ hereby atfach acopy of the Certificate of Lease for
the said pzece of land mar fced and exfrzbrted as “DHT1”."™

4 T HAT the Defendanl daims 6 own an aajracent pzece of land close to my land
named in paragraph 3 above

5. THAT I purchased the above named land in 2016 from the late Aaron Gadama
Jamily who also handed over all the necessary documents about the land to me. 1
1 ' '
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10.

11

12,

13.

hereby attach and. emhrbzr cop!ea of rhe documents namea’ herein mar. ked and
exhibited as “IH 2” and “IH 37 )

THAT the deed document for the above named piece of land shows that the
Gadama Jamily acquired it in 1958 and were in peacefu! possession of the same
since that time. . S g

THAT in 2016 upon the acéu:’siﬁoﬁ of this land under title Number Kabvunguti
25/65 from the late Aaron Gadama fannly 1 constructed shops and other buildings
Jor commercial purposes. : :

- THAT I have been in quiet enjoyment of this piece ':c)fic!ind until July, 2021 when

the Defendant herein started constructing.a warehouse from his so called adjacent
land into my land:named herein:” As If this was not enoygh the Defendant also
demolished part of the buildings I constructed claiming that portion of the land to
be his, despite having no any evidence to support his claim. I herein attach and
exhibit copies of photos showing the part where the Dejendant has demolished part
of my burldmgs marked and exhrbrted as “IH qr. o

THAT ] tried to talk 'to»the. Deﬁndant lo st_op whavtﬁl;.r.e was doing as it was illegal

and I even showed him all papers from Kasungu Town Planning Commitiee and
Jfrom The Regional Commissioner for Physical Planning, Physical Maps and
Grants Permission clearly showing the boundary of my plot but the Defendant has
refused to listen and through-threats and intimidatiop the Defendant is still
continuing with the illegal constructzons mto myjand named herein,

THAT seeing that the Defendant has refwed to stop with:the encroachmenl into
my land, I wrofe a letter to Kasungu Municipal Council to resolve the matter. I
hereby attached a copy of the Letter.I wrote to Kasungu Municipal Council to

" intervene in this matter marked and eJJﬂb:t@a' as “IH 5 »

THAT following my letter; the D,rectm of Planning & Developmem Jor Kasungu

© Municipal Council wrofe the-Defendant a letter about my complaint and they also

requested the Defendant to attend a hearing to resolve - the issu¢ about the
boundary. The Defendant was also asked to bring all the necessary documents to
support his case. However, the Defendant refused to respond to calls by Kasungu
Municipal Council. I hereby attach dand extibit u copy of the Letter from Kasungu
Municipal Council addressed to [he Defendam‘ marked and exhibited as “IH 6”.

| THAT it should be mem‘foned hei*e that in the Leter referréd to in Paragraph 11

above Kasungu Municipal Council invited the Defendant to a hearing and the
Defendant was also requested to bring any documents to support his claim buf the

- Defendant without giving any reason has refitsed to.do-sg;

THAT, despr/e all my ejjforls fo peacefull . resolvé the matter with the Defendant,
the Defendant has meglected to stop the erieroachment by continuing to build
structures from his alleged adjacent land extending into my land herein as well as
demolishing old buildings on my land.
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14.

15.

16.

17,

THAT therefore, unless stopped by an Order-of this. Honourable Court, the
Defendant has through threats and intimidation vowed to continue with the
encroachment and this.is really affecting my peacefully enjoyment of my property
and being used for.commercial purposes, the economra.,damage is mounting and
there is so much fensron s0 fimt I am feamng ]‘br my o1 own afefy and the safety of my
lenanis.

THAT ﬁlrthermore smce the Defendant have sz‘arled consz‘i ucting permanent
structures extending into my land herein and therefore if this order is not granted
by this Court by the time this matter is resolved'i in my favour it will be difficult and
costly for the me to demolish the stiuctures. "Therefore, i¥ the light of the foregoing
it is only fair to both parties herein that an Order of an injunction is granted so that
the Defendant should immediately. suspend all constr ucnon works until the final
determination of the matter herein.

THAT further, in the event of being found liable in trespass as a result of the
encroachment, the Defendant would not be able to-pay damages (damages would
be an inadequate remedy) as it is not clear on how the Defendant would remedy

- the damage cma’ losv I hmfe Suffer ea’

THAT I under- fake to pay. danmges should it !ater tmnspve ﬂmt f]7e Order herein
was er roneously granted.,” : -

Upon perusing the application, I g1anted the Clannant an’ 01d61 of interlocutory

injunction subject to an zm‘er—parfes heai mg

L

The Defendant has ﬁled w1th Court 2 sworn statement in opposmon and the same
states as follows:

"3

THAT [ have read the sworn statement in sz@)bﬁ Of the application for an
injunction herein and msh to respond as follows:-

THAT Irefer to pamgraph 3and 4 of sworn statement in Suppoz 1 of the application
Jor an injunction herein and wish to confirm that the Claimant and I have separate

plots in Kasungu and we share bozmdary“ )
ELE [. by

-THAT my plot was allocated to me by Kasungu Fown Assembly on 24" November,

2005 and was registered as P/ot Number 131, Copies of Application for lease,
Sketch plan and leiter of consent ﬁ’om Kasusgu Town Asseinbly are annexed hereto
and marked as “JH1", “JHZ " “JH3 s especnvely

THAT at that time, my plot vwas created between two ‘plots, namely, Plot No. 11

.and 217. By then, Plot Number 11 was owned by-the Gadama family.

THAT sometime in 2016, the clm'maﬂi bought the plot Number 11 from the Gadama
Jamily. Immediately after purchasmg the smd plot,. he applied for change of

ownership.

ot i
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8.

10.

11

12.

13.

14..
15
16..

17,

18
19.

20.

' THAT on 26" July; 20]6 Plot Number ] 1 Jvas reglste: ed in the name of the

Claimant under title Number 25/65.

THAT I repeat paragraph 8 hereof and state that the letter from Kasungu
Municipal Council marked as “IH 6" in the sworn staterient of IQBAL HUSSEIN
SHEIKH conf irms that P!oi 1 I is also k;?own a&trfle Number 25/65.

THAT I refer to par agr aphs 2,34, 5 6 and 7 of the Sworn Statement in support
of the application for an injunction herein and state that the area in dispute is part

~of plot 131 not ploz‘ Number 11 or 25/65 as al!eged by Zhe claimant,

Wyt o B

THAT the Claimant is the one who has. encr oached ‘on.my plot by extending his
warehouse and a fank be yond his boundal 3., Copies of the pictures of the extensions

 made by the Clazmant are now shown 10 me and marked as “JH 4”.

THAT | tried on several occasions fo Sz‘op hlm ﬁom his encroachment but all my
efforts proved futile. e

THAT consequently, [ a’ecrded toerecta wall on t‘he bouna’az y as a way of stopping
him from continuing encroaching my land. I further removed the part of the
structure that extended into my plot.

THAT when the claimant lodged a complaint before Kaswingu District Assembly, I
;eguesred them to come and Jesolve ﬂvé land dl spute at plot but they rejected.

THAT 1 ther efme felt fhat then request was n bad farfh so- I decided not to go
there.

- THAT I'verily believe that the injunction hevein if granted dispose the claim herein

in that it will give the Claimant a-‘Zee__}t*ay 1o continue intruding on my plot.

THAT furthermore, the Claimant is guilty of suppressing material facts in that he

did not disclose to this court the fact that he is erecting his structures beyond his
boundary and that before 1 a’ec:ded 10 put up my structure, I requested him to stop

e\rendmg into my ploz‘ . o

THAT I run a wholesale business in Kasungu- Styled Futzu e Geneml Dealers and
Tr ansportarron Busmess styled as Future Tours.

THAT it is therefore not true that I cannot be able to pay damages if the Claimants
succeeds in this claim. : U

- THAT itis ther efor e not trie rhat[ cannor be able fo pay damages 1f the Claimants

succeeds in this cknm
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An interlocutory injungtion is a temporary and exceptional remedy which is
available before the rights of the parties have been finally determined. Order 10, r.
27, of the CPR provides that a court may. grant an injunctipn.hy.an interlocutory
order when it appears to the court that (a) there is a serious. queqﬁon to be tried, (b)
damages may not be an adequate remedy and (c) 1‘5 shall be Justto do so.

Having carefully read and considered the sworn statements and the submissions by
Counsel, it is very clear to me that this case raises triable issues, with the obvious
one being issue relating to the ownership of the land in chspute Both parties claim
to be the rightful proprietors of the land in dlspute .

On the question of damages, there is really little to say on the matter. It is trite that
every piece of land is of particulal and unique value to the owner and damages are
an inadequate remedy and, in any case, damages would be difficult to assess: see
Julie F. Mulipa v. Mr. and Mus. Bibiyani and Others uriknown, L.and Cause
No. 105 of 2016 (unr eported) ‘wherein Tembo, J., while qiioting Nanguwo v

Tembenu and another, HC/PR Clvﬂ Cause No 451 0f2013 (unreported), stated

as follows

A

“What this Courtwishes fo observe is that lana’ is inherently iinigue and therefore damages
-are not an adequate remedy where the same is dealf with adversely. Therefore, the issue
on adequacy of damages is ordinarily out of the question in relation to applications for
injunction in relation to land.”

As regards the balance of justice, sometimes it is béstto grant an order of
interlocutory injunction so as to maintain the status quo ‘until the trial and at other
times, it is best not to impose any restraint on ‘the defendant: see the cases of
Hubbard v. Vesper [1972] 2 Q.B. 84 and Henry Malista & Others v Village
Headman Sakhama (Enock Mututu), le Cau:,e no. 66 of 2018) See also
American Cyanamid case.

Where the act cbmplained of is still in preliminary. stages, the preservation of the
status quo favours the applicant. If the respondent has gone a long way, he or she
claims the benefit of the preservation of the status quo: However, the court must
desist from availing a benefit to a respondenit who rushed his or her work with a view
to defeating the applicant’s attempt to stop him or her: see Shepherd Holmes Ltd
v. Sandham [1971] Ch. 340. ' . . .

In the present case, the unchallenged evidence is that the Claimant has been in
possession of the land in dispute since 2016 and it is only in the last five months that
the Defendant entered into the land in dispute, demolished part of the buildings

5 . ¢
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thereon and started taking preparatory steps to build his-own structures thereon. In
short, it is my finding that the complained acts are still in the preliminary stages.

That being the case, the preservation of the status quo favours the Claimant. In the
premises, the order of 1ntellocut01y mjunctlon is granted s prayed

Pronounced in Chambe1s this<29" da o»_Novembel 2021 at Lﬂongwe in the

Republic of Malawi. Q

Kenyatta Nyirenda
JUDGE.




