IN THE HIGH COURT OF MALAWI

PRINCIPAL REGISTRY

ELECTION PETITION NUMBER 2 OF 2019

IN THE MATTER OF THE PRESIDENTIAL AND PARLIAMENTARY
ELECTIONS ACT

BETWEEN:

TIKONZE PEOPLES MOVEMENT PETITIONER
AND

THE ELECTORAL COMMISSION 1t RESPONDENT
DR CASSIM CHILUMPHA SC 2"! RESPONDENT

CORAM: JUSTICE M.A. TEMBO,

Sauti-Phiri, Counsel for the Petitioner
Banda, Counsel for the 1* Respondent
Kumichongwe, For the Attorney General
Mankhambera, Official Court Interpreter

JUDGMENT

This is this court’s judgment on a petition brought by the petitioner, Tikonze Peoples
Movement (TPM) which is a political party registered under the Political Parties
(Registration and Regulation) Act.



The petition is brought under section 114 (1) of the Parliamentary and Presidential
Elections Act appealing against the decision of the 1*' respondent that there was no
irregularity disclosed by the petitioner in relation to the nomination of Dr Cassim
Chilumpha SC as a presidential candidate elected or sponsored by the petitioner.

The petition asserts that on 7" February 2019 Dr Cassim Chilumpha SC lodged his
nomination papers purportedly to stand for, and being sponsored by, the petitioner.

And that on 12" February 2019, the petitioner lodged a complaint with the 1%
respondent claiming irregularities with the nomination papers lodged by the said Dr
Cassim Chilumpha SC as follows, namely, that the said Dr Cassim Chilumpha SC
has not been elected and approved by the petitioner as its presidential candidate in
the forthcoming presidential election. And that Mr Grant Chimenya, Deputy
Secretary General of the petitioner, was not authorized by the petitioner to
countersign Dr Chilumpha’s nomination papers.

And that by its letter dated 22" February 2019 the 1% respondent informed the
petitioner that the petitioner’s complaint that there were irregularities with Dr
Cassim Chilumpha’s nomination was rejected.

Aggrieved by the decision of the 1 respondent, the petitioner appeals against the
decision of the 1*' respondent rejecting the existence of irregularities, on the grounds,
inter alia, firstly, that the 1°' respondent has been non responsive on the first
complaint that Dr Cassim Chilumpha SC was not elected as the petitioner’s
presidential candidate.

That with regard to the second complaint, the 1*'respondent only considered whether
Grant Chimenya was an office bearer, but failed or ignored to also consider the
second aspect, namely, whether Grant Chimenya, as an office bearer, was in fact
authorized to certify that Dr Chilumpha SC is a candidate for or is being sponsored
by the petitioner.

Thirdly, that when confronted with the two complaints stated above, the 1%
respondent erred by failing to place the burden of proof on Dr Cassim Chilumpha
SC, namely, to show that he was duly elected as candidate for the petitioner and also
that Grant Chimenya was an office bearer with authority to certify that Dr Chilumpha
SC is a candidate for or is being sponsored by the petitioner.






authorized to certify that Dr Chilumpha SC is a candidate for or is being sponsored
by the petitioner.

Thirdly, that when confronted with the two complaints stated above, the 1%
respondent erred by failing to place the burden of proof on Dr Cassim Chilumpha
SC, namely, to show that he was duly elected as a candidate for the petitioner and
also that Grant Chimenya was an office bearer with authority to certify that Dr
Chilumpha SC is a candidate for or is being sponsored by the petitioner.

The petitioner’s case, as disclosed in its Secretary General’s sworn statement, is as
follows.

The petitioner is a political party having been registered as such on 14™ November
2018.

That on 1% February 2019, the petitioner entered into an electoral alliance with other
political parties, in terms of which it was agreed that the petitioner would support
the presidential candidature of Dr Saulos Chilima.

There were attached minutes of a National Conference of the petitioner held on 27"
January 2019 and minutes of a meeting of the petitioner held on 31% January 2019
and marked as exhibit RA2 and RA 3 respectively.

These minutes show that Dr Cassim Chilumpha SC was elected Interim President of
the petitioner on standby capacity. The minutes also show that the people present at
the meetings, including Dr Chilumpha SC, agreed that if the electoral alliance fell
through, a meeting of the petitioner’s executive would be convened to approve its
presidential candidate for the forthcoming presidential election.

That the electoral alliance between UTM, AFORD and the petitioner remains intact.
And that it was therefore not necessary or desirable that the petitioner should sponsor
its own presidential candidate in the forthcoming presidential election.

And that when Dr Chilumpha SC presented his nomination papers as a candidate for
the petitioner, the petitioner, through its Secretary General, wrote a letter of
complaint to the 1% respondent. A copy of that letter is exhibited as RA4.

The petitioner asserted that the 1% respondent responded to the letter of complaint
by letter dated 22™ February 2019 rejecting the existence of any irregularity in the
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This Court has carefully considered the matter and notes that costs are in this Court’s
discretion. In the end this Court determines that Dr Cassim Chilumpha SC be
condemned to pay the costs of these proceedings since it is his actions in breaching
the agreement he had within the petitioner that has led to these proceedings.

Made in open Court at Blantyre this 11" April 2019.
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