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This matter was commenced by writ of summons issued on the 21% of August 2006. The plaintiff is
claiming damages for repair costs for a damaged vehicle, indemnity of collection charges incurred by
the plaintiff and costs of this action. Subsequently, the plaintiff obtained a default judgment and the
defendant applied to set it aside. The defendants file their defence on the 1%t of February 2010. The
defendant is now making an application to have the action dismissed for want of prosecution under the

inherent jurisdiction of the court.
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The hearing of this applic  ion came before this court on the 3/ of July 2018. The - intiff did not attend
the hearing. The court proceeded to hear the defendants upon furnishing the court with proof that the
plaintiff had been duly served of the hearing herein. Counsel for the defendants put before the court that
there was an affidavit in support of e application sworn y Mr. Masanje of Counsel which he adopted.
The affidavit is to the e ct that the plaintiff commenced the present procee ngs against the defendants
by way of writ of summons on the 15" of August 2013. He further avers that the plaintiff obtained a
default judgment and defendant af ied to set it aside. Since the court order dated 15™ of June 2007
setting aside judgment and service of the defendant’s defence on the 18" of February 2010 the plaintiff

has failed or has neglected to take any further course of action towards the prosecution of this matter.

In his oral submission Counsel Pakulantanda contended that this application was not coming for the first
time. The hearing had been failing to take place and despite that the plaintiff still failed to prosecute their
matter. He therefore argued that the delay has been inordinate and inexcusable. It is his prayer that the

matter be dismissed for want of prosecution.

This court is aware that it has discretion to dismiss an action if the plaintiff fails to take a step in the
proceedings. However that there are guidelines that this court ought to follow in the exercise of this
discretion. In Allen v. Sir Alfr¢ McAlpine & Sons [1968] 1 A ER 543, p 547, Lord Denning M.R.

said:

The principle on which we go is clear: when the delay is prolonged and inexcusable,
and is such as to do grave injustice to one side or the other, or to both, the court may
in its discretion dismiss the action straight away, leaving the plaintiff to his remedy
to his own solicitor who has brought him to this light. Whenever a solicitor, by is
inexcusable delay, d rives a client of his cause of action, the client can claim

damages against him.”

e same principles were elucidated by Unyolo J. as he then was in Sabadia v. Dowset Engineering

Ltd. 11 MLR 417 at page 420 when e said:

In deciding whether or not it is proper to dismiss an a on for want of prosecution,
the court asks itself a number of questions. First, has there been inordinate delay?
Secondly, is the delay nevertheless excusable? And thirdly, has the inordinate delay

in consequence been prejudicial to the other party?
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