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JUDGHENT

This is an appeal from the learned Registrar's
ruling which he delivered on the 16th of September, 1986.
The plaintiff was involved in a car accident at Namwera
Turn OFff on the 38th of August, 19385. His car was
extensively damaged and it was necessary to put 1t in

a garage for repairs. Liability in this case is adwmitted
and the case came beflfore the learned Resgistrar for
assessment of damages only.
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The plaintiff claimed special damages as rollous:-
(1) Car Hire charges --

(a) daily rate which came to 3,120 at
70,00 & day, and

(b) distance covered at the rate of 751
per kilouetre at 48 kilometres per
day, totalling ¥K4,175.

(2) Excess on insurance policy which came to K150.
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The plaintiff also claimed general danages.
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An appeal from the Registrar to this Court is by

wvay of re-~hearing and although I may give due weight to

the findings of the lea fnhd Registrar 1 awm not bound by
<

them. The evidence which was before uhe learned Registrar

seems to be as follows. Tno plaintiff testified that

his vehicle which was a rcedez Benz vas, as a result

of the accident, exten81velv danaged. He stated thgt he

sut the vehicle into a garage on the 9th of August, 1985

but that due to lack of sparcs the car was not ready untii
-Car

the 3rd of Decenber 1985. He had telephoned 58 Rent
if he could hire a car fro. them but that S5 Rznt~A-Car
had told him that they had nc itlercedez Benz which they
co LTd hire out. He stated thet having been used to driving
a ilercedez Benz car he could not hire any other car.
He stated that in order to minimise his travellins problems
s company, Xhalid Construction Company Ltd. for vhi
he is the managing director. bought a ierce B 0
evidence was that the company nired out this car to
gl i 24!
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the plaintiff at a daily rate of X70 and then a mileage
charge of 75t for every kilometre travelled. it was the
plaintiffis evidence that he covered an average of 48 ka
a day. His house is at liichiru and he had to travel to
Ginnery Corncr and Linabe on coapany business e stated

©o
that when his car was out of the garage, the company
Zhalid Construction Co. Ltd, raised an invoice, Exh.1,
for the sum of X12,296 for using the Mercedez Benz on

hire for 110 days. There vas also another claim for loss
of no-~claim-bonus for K762.53. Both this clai=m and the
excess on insurance policy of K150.00 were not disputed

and the learned Registrar allowed both these amounts as
clainable.

However, the car hire charmes in the sum of K12,296,
S shown on uAh;19 were disputed on the ground that they
arose from an illegal contract which could not be enforced
by the Courts. The learned Rezistrar also found that

a¥)

the plaintifi was entitled to general danages for loss
of use of his vehicle and he awarded a sum of X600, It
is Trom those xlndlp:s that the plaintif{f has appealed

to this Court.
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Four grounds of appeal were filed but only three crounds
a

were argued by wir. Saidi. He did not argue ground (a).

1t was Mr. Saidi‘s contention that the learned Registrar
erred in law in Tinding that section 75{2) oif the Road
Traffic Act applied to the racts of this case. He subuitted
that in section 75 the coperative wrords are “plying fo

hire or reward opr which carries passengers for hire or

for revard” He subnitted that issue to be deternined
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is tThether the car which was hired by the plaintiff from
Khalid COHSLPUCt1OD Conpany was plying for hire or carrying

passengers for rewvard. #r. Zaidi referred this Court
to a nunber of cases in the Current Law Year Book 1977,

where a number of cases are cited. IHr. Saidi also referred
this Court to Vol.IV of the Words and lhrases Lezally
Defined. T have considered those authoritics very

carefully.

It was lir. Saidi's submission that the Tac
the instant case d¢ not support the lecarned Registra
inding that section 75 of the Road Traffic Act a
e contended that there as no evidence to 3i
car 7as used by the plaintiff for carrying pa
for recward otner than hiunself and his Tamily. H
that the pnlaintiffis evidence that the car uvas
oy hinself and his family was not challengzed, He contendad
therefore that the learncd Registrar's finding that secction
75 applled 28 an error in 1 i

On the second ground of the plaintifi's appeal,
tir, Saidi has submitted that the awvard of general damages
in the sum of {5600 was grossly inadequate. He subuitted
that there was evidence that the pl ntiff was deprived

5 days aad that
ed, the learned
aviard X600 for lo=a:z

ai
the use of his car for a perioa of 1

although this evidence was not disput
proceecded to

Rc ;istrar, nevertheless,

g

of use. fle submitted that what was in dispute before

the learned Registrar was thne quantum of damages Tor loss
of use. He subnitted that the plaintiff was at the tiuc
of the accident using a llercedez u@n* ovuned by hiaself
and he was accustomed to driving a iMercedez Bel nd that

after the accident the car was put into a garage

repalirs. He had looked for a similar car for hire but
none vas available. He subnitted that it was only after
he contacted the dcu7c:s vvho teold nim that there was no

Mercedez Benz for hire hat he entered into contract with

o

Zhalid Conubwuctlon to hire a iercedez Benz to hia. My .
Saidi submitted that the plaintif? was entitled to hire
a Benz instead of a che=aper car. He contended that an
award of K600 for 116 days represents X5.17 per day.

He submitted that there was egvidence that the plaintif
covered 486 ku a day for supervision of business and he
contended, therefore, that K600 was gzrogssly inadequate.

On the third ground of appe sub--
rmitted that this was a negligence sui
of 13,000 and that it was nece¢ssary ase
in the High Court and that the issues involved vere nezli-
gencc, the law of ont“"cr and whether or not the contract

was illegal, enforceable or not. Ne contended that intri-
cate issues vere involved and that the damages uvere large.
Hel submitted therefore that the facts could not have been
dealt with by a learned nagistrate.
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vir. tibendera for the respondent has submitted that
the issue is whether section 75 was applicable and he
contended that in deciding that issue, it depends on what
uOuSLPUCpLOﬂ is placed on the section. It was iir
‘ibendera’s subnission that section 75(2) is disjunctive
in its appl cation. e submitted that the offence under
section 75(2) is conﬂi ted when a vehicle plies Tor hire
wvithout a licence or when a vehicle ig used Tor carryving
passengers rTor rewarda de argued thatv Hr. Saidi only
dwyelt on the interprctation to be nlaced on tue "plyving
for hire® but did not consider the other linb of the
section, nanely carrying nassengers for rewvard. He
submnitted that the QLLQP liab of the section does not
involve soliiciting therefore, invited this Court
f
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to analyse the parts of section 75 of the Road Traffic
Act. tir. bLibendera referred to the definition of a ‘“public
service Vvehicle" in section 2 of the Road Traffic Act

and submitted that a contract car is a nublic service
vehicle having seating acconmmedstion for not wmore then

A L]

that since Xhalid Construction entered into the hire
agreement wvith the plaintiff over this vehicle that
constituted the car 2 contract car which was hired for
nore than 24 hours. Thether it was driven by the plaintiff
himselif or a driver or on private errand, #r. ibendara
subnitted, was irrelevant. iHe contended therefore that
narrying the definition of a contract car and the provision
ofl section 75(2) of Road Yraffic Act, he submitted that

an offence had been committed. He ﬁfgucd that it was
conceded that Xhalid Construction Co. was a construction
ccmpany and was not licenced to hire cars. It was tilr
libendera®s subuission therefore that the learned Registrar
was justified in holding that the contract was illegal.
Fir . libendera referred this Court to authorities on CHITTY
0 COITRACT and other authorities. I have considered
thernr in this judgnent.

92l

I have carefullyv reviewed the evidence uvhich wvas
before the learned Registrar and I sidered th
vairious authorities which learned counscl werce able to
cite to this Court. In 1y i it is vitally idinmportant
to appreciate what happened and
his comnany, Khalid Consbxucb~ ©
law to thos facts. It is ¢l
hapnened ras this, that {hali
a liercedez
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the »la 1“L1”?, and
solng to charge vou

evidence to Svggesk
against t

nore or les~

wvhat happe:

the norinal hire rate Jdaving
ing that sunmar

[ passengers other than the driver. He contended therefore
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evidence which vas before tne lcarned Registrar, it is
noii necessary to consider the law ilr. vibendera has said
that in giving a ilercedew Benz to it% 1anaging director

on the underStandlng tnat he would pay hlre CHTPQ”‘ﬂ Khalids
Construction Co. yag Plying for hire or carrying passengers
for reward. As Mr. Mbendera has rightly submitted, that is
the issue which I have to determine.

In ny Jjud; lying for hire nust surely nean
that the vehicle at ¢l disposal of any membear
of | the public wno wish to hire the vehicl "t cannot
oe said, in v tnat when the vehicle was given

to the plaintifyr ovn use it was at the disposal
T 1weaber of the public who mignt want to hire 1t

¢ ecvidence, and it itag not disputed, was that
cle vas only Tor the use of the plaintiil’ and
ly. ITn “plying for hire®, in =mv view, it must
t there must be an element of solic wconv and 1
no c¢vidence that in putting the vcechicle at thne
of its managing director, Xhalid Construction
citing Tor pasgssengers Tor hirc. Plying Tor hire
in that the car 1 i

¢ s ready at anv moment to be hired
1y meniber of tne publicn Therc nust be some exhibitvion
he vehicle to potential hirers as a vehicle whicl

may be hired out. Equallya T can Tind no evidence

in puttin~ the vehicle at ne disposal of 1its 0 L
director Xhalid Construction Cowmpany was exhibiting
vehicle for carrying passengers for reviard.

be said. in nmy Judgnent, that the car which the : f'a

conpany gave hinm for his own uze was there Tor the arviage

of passecngeirs. Yith respect to iir. libendera,

interpreting the provision of the fict, vou cannot disrezard

other clauses of the sane section and interpret subsequent
i

clauses conp1etely in isolati entary rule of

conztruction is that construction iade of all
parts together and not of one part it3el i, In
the case of Canada Sugar Refinery ; (1898) A.C.
735 at 741, Lord Davey said, “Lvery of a statute
should be construed with reference 1text and

an iZpensive
car under no duty
to per but adequate
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vehicle during the repairs: Vide Current Lav Year Bool:
1977, paragraph 2021. indeed7 a plaintiff who sufiers

d&nd&v to a prestigious car i1s entitled to hire a

prestigious substitute ca unilst “”pal;u are taking place.

As Lord ilacwillan said in che case of Banko de Portugal

v. Vaterloo & Sons, (1932) A.C. 452 at 4 5. “The lavw

is| satisfied if the narcty place fic 11t situation

recason of the breach of a du nin has acted

recasonably in the ﬂdooLiow of @8,

7ill not be neld diseantitled to ver tqe cost of such

Mleasures uerely because the party breach can sugzest
that other neasures less burdensone to ight have

been taken®

J
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There is sone dispute on the length of period it
took to repair the nlaintiffis vehicle. It was contended
by lir. 5aidi for the plaintif? that it tool 1156 days beforec
the vehicle was repaired ecnd that this was due to the
Tact that the spare narts were not readily available.

That, 1t would appear, was vhat the plaintiif was told
by the garage whcre the vehicle vas beins renaired.
, Et

Clearly, as tiir. iibendera subuitted, the evidence thnt

3
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the spare parts vere not rzadilv available rag hearsay
cvidence and the learned Registrar vas right vhen he Found
that there was no evidence on thi s In those
circumstances, the learned Registrar was right wihen he
said that a2ll he could do was ¢t est with the
1aterial vhich was before him. it is cleazy
thnt there wvas no cvidence to shor why it took so long

5

to ‘epalr the plaintiif's vehicle. In the absence of

such evidence then it becomes the duty of the Court to
do its best in arriving ot irhat would be a reasonable
per ffor such repairs to take place. Three nontiis which

ed Registrar found cannot, in ay Jjudgment, be
be unreasonable period. In those circumstances
and in view of ny earlier findings in this case,
isfied that the plaintiffi s entitled to clainm
the defendants the hire cuaarges -rhich his connan
against himn., On the basis, therelore, that the

wvould have talten three months to be renaired it
Would nean that 99 days at K70 per day wou cive 106,300
andg 48 ko oat 75t a kilonmet: Tor S0 days wiould cone to
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%3,240, tving a total oif X9,540. T am zatisiied that

the pla vas entitled to general danages Tor loss
i Hi

rious car and

st be borne 1i:
ring the
Oilcon

in assessi
ind. )
ithich were nade in tnc
Civil Cause Ho.T77 of 1\
United ort (L)

(unrepor
plv,'._in_l‘vif:

Civil Cause
and hav1ng r and to the car
using, I consider a suwn of K-




a reasonable 21 danages Tor a period of

hree montas
o the plaii

(et

a.oun or n
Torn general

[

pIroper casa To
basis, the cost

on the High Court
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brouaght
to be au
scale.
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mrace in Ch

(5 (Ve P S s RO R
19386 at Blantyre.
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HDEHNDIRA L vould anply to appeal under 0.0535.
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