








of use from 1 November, 2010 to 28 February, 2011. He had use of the car. The appellant has not proved
the days in this period when he had no use of the car. If he had, those days would have been accounted for.
Equally, the appellant cannot be compensated for the period after 30 June, 2011 when he, having repudiated
the contract, he bought a replacement car.

Ordinarily, the appellant would have been entitled to loss of use up to the time of the breach — this
is probably much earlier, when the appellant realised that the car was not reparable. As a general rule, on
breach of contract, damages are recoverable at the time of the breach — a court, based on the circumstances
of a case, can propose a different time.

In this case, the appropriate time would be at the time when the appellant bought the replacement
vehicle. The judge of the Court below thought, correctly, in my judgment, as much. A party in breach of a
contract cannot, on the need for certainty, be liable for the innocent party’s losses indefinitely. There is a
duty on the injured party to mitigate damages. The duty was properly explained in Bunge SA v Nidera BV,
where the United Kingdom Supreme Court said:

It is well recognised that the so-called duty to mitigate is not a duty in the sense that the
innocent party owes an obligation to the guilty party to do so (Darbishire v Warran [1963]
1 WLR 1067, 1075, per Pearson LJ). Rather it is an aspect of the principle of causation that
the contract breaker will not be held to have caused loss which the claimant could
reasonably have avoided.”

Up to the point when the appellant bought the motor vehicle, there was prospect of repairing the motor
vehicle. That prospect faded completely when, in June, 2018, it was abundantly clear that the car could
not be repaired. This was when the respondent was in breach of contract.

The appellant was immediately or within a reasonable time thereafter under a duty to mitigate
damages. As at time, the appellant was supposed to enter into the market and enter into a replacement
contract for a similar motor vehicle. In Bunge SA v Nidera BV the United Kingdom Supreme Court said:

The answer to the first question ... is that where there is an available market for the goods,
the market price is determined as at the contractual date of delivery, unless the buyer should
have mitigated by going into the market and entering into a substitute contract at some
earlier stage: Garnac Grain Co Inc v HMF Faure &Fairclough Ltd [1968] AC 1130, 1168;
Tai Hing Cotton Mill Ltd v Kamsing Knitting Factory [1979] AC 91, 102. Normally,
however, the injured party will be required to mitigate his loss by going into the market for
a substitute contract as soon as is reasonable after the original contract was terminated.
Damages will then be assessed by reference to the price which he obtained. If he chooses
not to do so, damages will generally be determined not by the prima facie measure but by
the principle of mitigation.

The Court below, therefore, concluded that the appellant recover its value or the motor vehicle be replaced
under the Consumer Protection Act or the Sale of Goods Act. Both legislation, in material particular, codify

the common law positions

Since the respondent was replacing the value or paying its value, there cannot, without
overcompensation, be damages for the purchase price of the substitute car, the Prado. The question,

however, is whether the appellant is entitled to more — loss of use for the motor vehicle. Courts, beyond
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