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INTRODUCT!ON

The appellant was conwctecl by the High Court[the Trial Court] sitting at Lilongwe
on two counts. One for Theft contrary to section 278 of the Penal Code and
another for Money Laundering contrary to section 35(1)(c) of the Money
Laundering, Proceeds of Serious Crime and Terrorist Financing Act[the Act].

The exact allegations are that in the months of June and August 2013 in the City of
Lilongwe the appellant stole the sum of K14,439,966.50 property of the
Government of Malawi[GOM] and secondly that he had, within the same time, in




his possession the above sum knowing or having reasonable grounds to believe that

the same were proceeds of crime.

He was sentenced to three years |HL on the first count and five years on the
second count. The sentences were ordered to run consecutively with effect from

the date of conviction i.e. 21°t January, 2015.

The appellant was dissatisfied with both convictions and sentences. He has
appealed to this court. s

GROUNDS OF APPEAL

Eight grounds were filed. We reproduce them verbatim’

1. ‘That the learned judge erred in law a m foc .fm hofdmg that the

appellant had a case to answer at the end of the prosecutron s case;

2. That the learned judge erred_m‘faw _ond in fact in holding that the

o

appellant had froudu!entty converted the sum of K14,439,966.50 being
property of Mo!awr Gover ment when the money given to the appellant was

Bank’s money and not Mdlowr-Government money;

3. That the leomed Judge _'erred in Iow and in fact in holding that the
appellant | has !aundered the sum of K 14,439,966.50 in the absence of any
ewdence thot the oppe!!ont hod possessed or concealed any money stolen

'- from Mo!owr Government or any money believed to be proceeds of a crime;

4. The !eorned Judge erred in law and in fact in convicting the appellant in
the obsence of any evidence and as a result the same occasioned

miscarriage of_ justice;

5. The learned Judge erred in law and in fact in convicting the appellant for
both offences of theft and money laundering when the facts supporting the
two counts were one and the same set of facts thereby leading to

miscarriage of justice in that there was duplicity of convictions;




6. The learned Judge erred in law in imposing the sentences of 5 years for
money laundering and 3 years for theft as the same are manifestly
excessive;

7. The learned Judge erred in law and fact in ordering that the sentences of

theft and money laundering were to run consecutively; and

8. The learned Judge erred in law and fact in holding that the appellant
assumed the rights of the owner of a cheque for K14, 439 966 50 by simply
giving it to Cross Marketing Ltd and cashing the same. when there was no
evidence supporting such conclusion.’[Sic]

FACTUAL BACKGROUND

There is a history to this matter. Some of it is Stlll in contentmn before the courts.
We will therefore, unless where such is unavmdable, not needlessly delve into the
niceties thereof. We do not want to prematurely bmd any courts to certain facts or
conclusions of facts. N R

Suffice it to say for: purposes of thzs Judgment that the story about the appellant’s
convictions/sentences. revolves around two cheques issued by GOM. Allegedly via
the Ministry of Tourlsm[MOT] One was for. the sum of K14,439,966.50 and another
for K9,739,154. 29 Both cheques were 1SSUed in favour of Crossmarketing[the
Company] They were admltted into evndence in the Trial Court as Exh. P1 and P2
respectwely It is alleged that the first one was collected by the appellant, handed
over to PW3 who was at all material times an employee of the Company,
deposited 1nto the Company s account maintained with Standard Bank Lilongwe
Branch, llquidated and the proceeds shared between the appellant and the
Company. The seco__nd cheque was allegedly treated in much the same way. It was
deposited in the sal:ne account as the first one. Its proceeds were also allegedly
shared between the appellant and the Company.

In the view of the State and the Trial Court the above conduct amounted to theft

and money laundering. Hence the above charges, convictions and sentences.

THE LAW




A lot of law was referred to by the parties both in this and the Trial Court. We can
only be thankful. We however do not think that we should refer to all of it at this
stage. We would rather, except where necessity leaves us with no option, do so
while we debate and decide on the questions raised in this appeal. Accordingly we
will, at this stage, make reference to statements of law that we think are not in

much dispute, if at all, and are regarded, certainly by us, to be of general

application.

however the answer be wholly or in part in the_‘ g i«"e_ the appeal will succeed

either wholly or to the extent of the negative respcmses See also Gadabwali v R
where Chipeta JA said: : d

.. Appeals like this one cdme to tms Court by way of rehearing. .. Of
necessity, therefore thrs' ntarts that a’ freat the matter as if it was coming
before me for the frrs___:tlm .‘f'Thrs means a! lowing myself to look at the very

material the H urabfe J_’d'ge Iaoked at in the Court below before he

came to his dems:on and assessmg the same myself to see whether | could
have come to a d:fferent decrsron [51::]

Secondly, we remmd ourselves of section 5 of the Constitution which we here

quote in fu_l_l_ .

‘Any ac’t;fbf ‘government or any law that is inconsistent with the provisions
of this Consf}‘_'__tqtion shall, to the extent of such inconsistency, be invalid’.

Thirdly, we restate what, in our judgment, we consider obvious namely that those
that proceed with criminal trials in disregard of the Constitution do so at their
great peril. Why? Because whereas before 1994 the CP&EC was the alpha and
omega of criminal procedure and practice in Malawi the same cannot be presently.
Now there is a Constitution perspective to contend with. The High Court said as
much in Witney Douglas Selengu v Republic Criminal Appeal Case Number 26 of
2004 [High Court of Malawi Mzuzu Registry, unreported] and R v Given Visomba




Confirmation Case Number 627 of 2007[High Court of Malawi, Mzuzu Registry,
unreported]. They are sentiments we adopt.

Fourthly, and on the pain of being repetitive, we reiterate the fact that in criminal
matters the burden is always on the State to prove its allegations beyond
reasonable doubt. The accused has no obligation to prove his/her innocence.
Where therefore there is at the close of a prosecution doubt as to an accused

person’s guilt the doubt will always be resolved in favour of the accused by way of
acquittal. 3 '

Perhaps the best exposition of what amounts to proof beyond reasonable doubt is
to be found in Miller v Ministry of Pensions [1947] 2 All ER 372 at 373 where the
venerable Denning J[as he then was] said as foll ows'

‘that degree[of proof beyond reasonab(e o'oubrf':f's weft’ "'s'ettfed It need not
beyond reasonable doubt does not meon proof beyond the shadow of a
doubt. The law would farl to protect the community if it admitted fanciful
possibilities : to o'ef!ect the qourse of justice. If the evidence is so strong
against a man as to leave on{y a remote possibility in his favour which can
be dismissed wrth the sentence of course it is probable, but not in the
least proboble . the cose JS proved beyond reasonable doubt, but nothing
short of that w:!t suff:ce v &

In th1s ]unsdlctlon we. thlnk the sentiments of Mwaungulu J[as he then was] in
Mputahelo v R [1999] MLR 222 at page 252 deserve special mention. He said:

‘in cnmmal «cases the standard of proof has always been and remains to be
proof beyond reasonable doubt. The court should examine the whole
matter before it and decide whether on the case as a whole the State has
discharged that duty. The defence case must be considered and treated like
the prosecution case. The prosecution case should be so formidable that in
the face of it the defence pales. The reverse is also true. A trial court,
however, should not think that the prosecution’s case is made out simply
because the defence is weak or unreasonable. That is tantamount to

placing the burden, which is always on the State, on the defence to prove




the case beyond reasonable doubt. Even if the defence case is untenable
the trial court must, to satisfy itself that the State has discharged the
duty, approach the State’s case with the rigour the burden and standard of

proof require’.

Fifthly, we also find it important to point out that our Constitution has specified

the kind of criminal trials Malawi must have, the calibre of persons who must

preside over them and the manner in which they should preside. According to

charged; the accused must be informed w1th

ufﬁcxeht particulanty of the

A.

charge[s] agamst them; the accused must__rbe__ presum‘ed mnocent ‘and has the right

‘in an independent and
impartial manner with regard om’y to !egauy refevant facts and the prescriptions

\. \

of the law’. See sectmn 9 of the Conshtutmn.

Sixthly we should emphas1se what is now also trite namely that if an accused opts
to exercise their nght to s1lence th15 wﬂl not be an indication, one way or the
other of thelr guxlt See sectibﬁ 42{2) a), (c) and (f)(iii) of our Constitution. The
foregoing- 15 in contrast to the law as it was before 1994 where under the then
section 256(1) of the CP&EC now somewhat rehashed into section 256(2) of the
CP&EC, the State was allowed to comment on an accused person’s silence and a
court permitted "tié':_"_;ake an accused’s silence into account in determining their

guilt. A case, if we ‘hﬁéy say so, of silence being equated to an admission of guilt.

Where however an accused decides to testify or gives an explanation the court’s
approach to the accused’s story should never be ‘is the accused’s story true or
false?’ resulting, if the answer were false in a finding that the accused must be
taken to have been lying. The proper question to be asked is ‘is the accused’s story
true or might it reasonably be true?’ with the result that if the accused might




reasonably be telling the truth then she in fact is. See Gondwe v R 6 ALR Mal 33 at
37,

Seventh, it is important to note that our criminal justice system is adversarial, This
we say to differentiate it from, for instance, the investigative style obtaining in
parts of continental Europe. The Malawian court’s role is therefore in many ways
akin to that of a soccer referee. Intervening only where it is necessary but
otherwise content to watch the protagonists go after each other and the ball while
at all times ensuring that the rules of the game are compl:ed Wlth They watch
over the proceedings while the State tries to prove its allegatlons against the
accused beyond reasonable doubt. They ensure that the rules of engagement are
complied with and intervene only for good cause. This is so SO none rs left in any
doubt whatsoever as to the Court’s mdependence and. 1mpartlallty Sectlons 9 and
42(2)(f) of the Republican Constitution refer \ W4 '

Eighth and with respect to appeals agamst sentences appellate courts will not
interfere with a sentence merely because they would have imposed a different
sentence if they were the Sentencmg Court They do that only when they are
certain that the sentence is! mamfestly excesswe or inadequate or is wrong in law
and/or principle. See R Y, Ndove 1923 60 ALR Mal 941.

THE ISSUES

Proceeding from the gmunds of appeal th:s appeal, in our view, raises three broad
issues. Firstly there is the matter of procedure. The appellant contends that the
charges and,_‘_.__ -..theerQF?-- the convictions are defective. Specifically that the
chargesfcon\;i'f::tipns a;e on the one hand duplicitous for being based on the same
facts and on thea Bther bad for want of sufficient particularity. Then there is the
matter of section 201 of the CP&EC. The appellant’s question being whether the
Trial Court proceeded properly by, of its own volition, summoning a witness

namely one David Kandoje PW5.

Second is the challenge against the convictions. Again there are two sides to the
challenge. First that the Trial Court misdirected itself in law in holding that the
appellant had cases to answer at the close of the prosecution’s cases and secondly




that there is no evidence to justify conclusions of cases to answer or the

convictions themselves.

Third are the sentences. The appellant contends that they are improper for being

manifestly excessive in the main because they were made to run consecutively.

THE PARTIES’ ARGUMENTS

PROCEDURE

Alleged Duplicity

The appellant contends that the charges and therefore.t con\nctlons agamst him

t:--makes no sense that he

are bad for duplicity. They are based on the same fact >

should on their basis be charged on two counts e

pt_to the unwelcome extent
that it embarrassed his defence and allowed the prosecution t secure a longer
than justified sentence. To 1llustrate th' 'pomt the appellant argues that the
money laundering charge depended on h1m havmg comm!tted and been convicted
of the offence of theft. There was therefore no need to charge him with both theft
and money laundenng The better thmg,jm his' \new was for the State to charge
him with only one offence To proceed as the State did was to persecute him.

So when is a count bad for duphc1ty? lt is when the particulars of an offence allege

more than one offence In the mstant case the appellant was charged as follows:

" ‘COUNT. 1

Stafémen{i‘ \of. Offence
Theft contrary to section 278 of the Penal Code
Particulars of Offence

Maxwell Namata in the months of June and August 2013 in the City of
Lilongwe stole K24179120.79 the property of Malawi Government

COUNT 2

Statement of Offence




Money Laundering contrary to section 35(1)(c) of the Money Laundering
Proceeds of Serious Crime and Terrorist Financing Act

Particulars of Offence

Maxwell Namata and Luke Kasamba in the months of June and August 2013
in the City of Lilongwe had in their possession K24179120.79 knowing or
having reasonable grounds to believe that the said property were proceeds
of crime’[Sic]

The appellant clearly has a misapprehension of duplicity. Dupl1c1ty does not come
about because an accused has been charged with two, counts on the ‘same facts.
Only because particulars of the offence she is charged WIth dlsclose more than one
offence. In so far as therefore he contends that the charges[and ‘therefore the
convictions] are bad for duplicity because they emanate from the same set of facts
his argument has no leg tostand on. 10

Actually, and from a practical prudence perspectwe we think it only proper that
the State proceeded as they_ d1d The rnoney laundenng prosecution was clearly
dependent upon proof that the money in lssue derlved from the theft alleged in
count one. While therefore 1t m1ght not, be 1mperatwe that the theft be prosecuted
and a conviction secured there are, '

','n our Judgment more positives to be had
from proceeding: 1n the manner the prosecutmn did than not. It is easier to
conclude money laundenng followmg a conviction of theft than essaying to do the

same in: the absence of one

{.

Just in case th'ere a'r'e any lingering doubts we will confirm going through the cases
cited in support of not charging and prosecuting both the predicate offence and
money laundering. More importantly the case of R v GH[Respondent] [2015] UKSC
24, We think, with respect that they have more to do with convenience than the
strict application of legal principle. True there was a suggestion that a court
should be willing to use its powers to discourage the practice complained of by the
appellant. What was called inappropriate use of penal provisions. We are
reluctant, for reasons to do with the separate functions of the Courts and the
Director of Public Prosecutions as set out in our Constitution[which we also touch

on hereinafter] to do as the English courts have done. We therefore remain unable




10

to agree that the charging and conviction of the appellant of theft and money
laundering on the same facts is bad for duplicity. True it may lead to longer than
justifiable sentences. But the cure, in our view is not not to charge/prosecute. It is

to appropriately address the sentencing court.

Aside from the above we feel obliged to make two observations. Firstly that the
second charge is actually bad for duplicity. But from a perspective other than that
raised by the appellant. The particulars allege that the appellant and one Kasamba
had in their possession the sum of K24179120.79 ‘knowrng or havrng reasonable
grounds to believe that the said property were proceeds of cnme’[Slc] There are
two allegations in the partlculars Either the accused, persons knew or they had

This might have arisen out of the State not bemg sure wh1ch way their evidence

was going to fall. Or trying as best as theyF could ‘to, in a manner of language,
hedge their bets. There was a better way to go about it if such were the State’s
concerns. It was tc put the allegatlons in’ the alternative. The allegation would
then have been either., that the accused knew or had reasonable grounds to believe

that the money in xssue was proceeds of a crime.

We pondered over what effectwe remedy to give to the appellant. The cases of
Mu!ga v Rep Cr App No 100 of 1973 Mal, [unreported], Ndau v Rep Conf. Case
Number 80 of 19?5 Mal [unreported] and Rep v Dambuleni Conf. Case Number
1181 of 1973 Ma [unreported] held that duplicity is not an infraction to warrant
the setting aside of a conviction. It does not ordinarily result in an accused
suffering an injusti_t:e'. They felt this is a proper case in which section 5(1) of the
CP&EC should be resorted to.

We have hereinafter discussed sections 3 and 5 of the CP&EC. In relation to the
instant duplicity we have no doubt that the appellant did not suffer any injustice.
He was at all material times aware of exactly what the money laundering charge
was all about namely that he was in possession of a specified sum of money in

circumstances in which he was aware or should have been aware that the same
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were proceeds of crime. The defect is therefore cured by the application of
section 5 of the CP&EC. To conclude otherwise would be equal to paying undue
regard to technicalities.

The second observation concerns section 35(1) and (2) of the Act. It reads:

‘(2) for purposes of proving of the money laundering offence under
subsection 1, it is not necessary that the serious crime be committed.’

We found it rather incongruous that section 35(2) can talk of 'money laundering in
the absence of proof that the crime the proceeds of which are the sub]ect of the
money laundering charge was actually committed. As the Trial Court rightly
observed on page 21 of its judgment money laundermg anses because of a need to
sanitise dirty money. The money is dirty because lt is the proceeds of crime. In the
absence of the crime there should not be any proceeds of crime to be laundered.
There should be no money laundenng at all It should be impossible to talk of
proceeds of crime in the absence of the cnme 1t5elf o

We would of course understand rf the subsectmn were talking of there being no
need to secure a conylctron m relation to the serious crime. Money laundering is a
standalone offence. It i 15 therefore enough to ground it if the State proves that the

property derived fror'n a serious cnme wrthout having to secure a conviction.

An Alleqed Lack of Clarltv ) ¥
Before the 1994 Constrtut:on issues of clarity of charges were dealt with by making
reference to inter alra sectrons 126 and 128 of the CP&EC. A charge was therefore

required to have the chargmg section, a statement of the offence charged and the

particulars thereof in ordinary language.

Since the advent ot!";t‘he 1994 Republican Constitution there has been introduced a
constitutional dimension which the prudent prosecutor does well to give
precedence to in view of section 5 of the Constitution. Under section 42(2)(f)(ii) of
the Constitution the prosecution is obliged to inform an accused of the charge[s]
against them with sufficient particularity. What amounts to sufficient particularity
varies from case to case. In R v Carton Mphande Confirmation Case Number 477 of
2007, High Court of Malawi, Mzuzu Registry[unreported] the Court had something
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to say about ‘sufficient particularity. It held that ‘sufficient particularity’ went
beyond telling the accused the charge[s] against them. It includes the provision of
witness statements, witness names and their addresses at such a time, before the
commencement of proceedings, as would not only allow him know the nature of
the case[s] against him but also not negatively affect his ability to prepare and

mount a proper defence. We hold similar sentiments.

So what exactly is the appellant’s complaint? It is not about the statements of
: he State's ‘Theft
wnderi g contrary to

offences. We doubt whether anyone could have bettere"

contrary to section 278 of the Penal Code’ and ‘Money .

section 35(1) of the Money Laundering, Proceeds of Senous":-'Cnme and Terronst
Financing Act’. It is about the particulars of the Theft charge He contends that
the State should have done more than just I
K24,179,120.79 the property of Malawi Govem
have specified the particular mlmstry, Idep

ege. “that the appellant ‘stole
t That the partrculars should
,,ent i the GOM and exact location
from where the money was stolen lest the geograpmcal and operational expanse of
GOM mislead him. That because the forego:ng was not done the charge must, to

J«

that extent, be taken to have_ﬂb' en defectwe for want of sufficient particularity.

We understand the appellant s concerane actually would support a charging that
specified the government department mmlstry and exact location from where the
money was allegedly stolen We Wll.l however also be the first to acknowledge that
the “foregoing would: present pract1cal problems in the instant case. Take for
instance an allegat1on that the money was stolen from the Ministry of Foreign
Affairs. How do the par’nculars deal with the separate facts that the money while
allegedly stolen from the Ministry of Foreign Affairs was the property of the GOM?
Do the particulars 'iall"[_‘so take into account the geographical and operational expanse
of the ministry by, ‘I.‘:c':r instance, alleging that the money while being property of
GOM was stolen from the Ministry of Foreign Affairs’ offices at Capital Hill? Or in
Blantyre? That would make for unwieldy particulars. Ones which while intended to
maximise clarity would actually achieve the opposite while simultaneously opening
unnecessary battlefronts.

The practical reality, if we might say so, is that the money in issue belonged to the

generic body known as Government of Malawi. That is what should be stated in the
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particulars of the offence. As to the exact ministry, department, government
agency and geographical location we think that should be left to disclosures and,
where possible, the State’s opening address.

In the Trial Court the appellant was provided with not just the charges against him
but also a list of witnesses, their particulars and their evidence. The prosecution
also favoured the Trial Court, and naturally the appellant, with an opening
address. From all of them it was clear from which Ministry/Department the State
believed the money was stolen. We are, with respect, una;_t%_l_:éftftj' agree with the
appellant that he was not sufficiently informed of the chargé;:'_;gainst him. Or, in
the alternative, that the theft count was bad for want cf suffu:lent parhculanty

w7

An Alleged Misapplication of Section 201 of the CP&EC

The record shows that on page 54 lme 5 the ; State closed"fifs case after the
testimony of PW4 Police Officer Ch1wanda The Tnal Court then of its own volition
but purportedly acting under section. 201 of the CP&EC decuded to call Mr Kandoje
who was, at all material times, the Accountant General of the Republic of Malawi
as a witness. The questlon bemg ‘dad the. trlal court thereby proceed properly?’

Section 201 of the CP&EC prowdes as follows

i | f) Subject to SUbSECf.’lOﬂ (2_'__:_':any court may, of its own motion at

_any stage of any mqu:ry, trraf or other proceeding under this Code, summon

'z'*":‘:'ﬁor call’ any perso as a ‘itness, or examine any person in attendance though

not summoned as a witness, or recall and re-examine any person already

exammed or recau and re-examine any such person if his evidence appears
toit essentla! to the just decision of the case.

(2) The;.Prosecutfon or the accused or his legal practitioner shall have
the right to cross-examine such person, and the court shall adjourn the
case for such time, as it thinks necessary to enable such cross-examination
to be adequately prepared if, in its opinion, either party may be prejudiced
by the calling of such person as witness.
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(3) In exercising the powers conferred on it under subsection (1), the
court shall be governed by the interests of justice and, in particular shall

avoid taking over the prosecution of the case’.

It is fair to say that Counsels for both the State and the appellant reacted, albeit
timorously, to the Trial Court’s decision to proceed as it did. Counsel for the
appellant said it was his hope that Mr Kandoje was not being called for purposes of
filling gaps in the State’s case. The State on the other hand sag\d it was:

,.n""

‘satisfied that it has made out its case it will stand by the ewdence so far

.....

before this court and only hope that Mr Kandoje is Bemg subpoenaed by the
court in the interests of justice otherwise we are done [SIC]

the court record.

We will make a few observations.

that the State was not keen on Mr KandOJ -""ilt was sure it could get by without his

testimony. That expiams 1ts_dec1smnﬁ not to 1nclude him in its list of witnesses from

the word go.

Seco'ndly, we rerﬁthd ot;réewéé Pthat- ln Malawi it is for the prosecution to
prosecute How they do that is their business as long as they abide by the law and
best pract1ce There 15 therefore no denying the fact that it is for the prosecution,
and with the grea_test respect never for the Trial Court, to decide when to close
their case. In R v‘Darhson 1923-60 ALR Mal 526 at 527 Spencer-Wilkinson CJ said:

‘it must be left to the prosecuting officer to decide when he will close his
case and he must take the responsibility if at that stage there is

insufficient evidence to support a conviction’.

Thirdly we consider it trite that upon the prosecution closing its case the
obligation on the Trial Court is to, in terms of section 254 of the CP&EC, decide
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whether or not a case has been sufficiently made out requiring the accused to
enter a defence.

Fourthly, and equally trite is the fact that a Trial Court can only resort to section
201 where it is essential to the just decision of the case, is in the interests of

justice and does not amount to the court taking over the prosecution of the
case[emphasis supplied].

So when and how does a Court resort to section 201? On the face of it section
201(1) suggests that a Court can resort to section 201 at any stage of a trial. With
respect at any stage cannot, literally, mean at any stage. It w_ould,l; for instance,
not be a very clever Court that called its own witness as PW1 |t.".W0ulr.C‘i: be a similar
Court that called its own witness[es] notmthstandmg an accused person’s decision
to exercise their right to silence and not to call w1tne55e5 .That would be an
unjustifiable interference with the accuseq_perspn s_;_rlllght to silence and not to call

witnesses.

In Chiwaya v Rep 1966-68 ALR Mél*'ézr the E’ourt held that section 201 should be
used sparingly and: for reasons whrch should appear clearly on the record. R v
Damson held that the sectmn should r'rpt be used to permit a Trial Court,
immediately after the prosecutmn has closed its case, to call a witness in order to
establish a prrma facre case agamst the accused In R v Raphael 1923-60 ALR Mal
377 at page 380" Spencer Wllkmson CJ thought it improper to call for additional

e\ndence after the closure of the defence.

St ol
L By

Going by the above precedents the law and being conscious of the new
const1tut1ona1 dlspensatlon we are of the view that section 201(1) must, except for
very cogent reasons Whlch must appear on record, be resorted to not just sparingly
but most preferably ‘before the prosecution has closed its case. Exactly when
between the opening of the trial and the closure of the prosecution’s case is up in
the air. Suffice it to say that if we allowed a Court to liberally resort to section
201(1) more so after the close of the prosecution’s case an impression would be
created that the Court is reopening the State’s case with a view to patching it up.
A circumstance in which a Court should never find itself. It flies in the face of

section 42(2)(f)(i) as discussed above, the sentiments of Spencer-Wilkinson CJ in R
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v Damson and is tantamount to the Trial Court taking over the prosecution of the

case.

It is also improper for a Trial Court to merely inform the parties that it will call a
witness of its own and thereafter proceed to do so. Rather it should notify the
parties of its intention to do so, the reasons therefor which same should be
recorded and give the parties a chance to say their bit on whether or not the court
should so proceed. Then and only then should the Court rule wh1ch way it wants

to go. This not only provides ample evidence of fair' 1ndependence

impartiality and transparency it also allows a superior court. sﬂ;tmg on appeal or
review to understand why a trial court proceeded like it I:to deude"lvhether

or not to agree with such course of action.

In the matter before us the Trial Court only thought of___,l ling tfgzg;lpwn witness after

the State had closed its case. It never said,’ on re or o;]jer»vise, whether that

was in the interests of justice or essen-al for ‘the ;] ecision of the case. It

actually gave no reason[s] for domg _hat; _"-d]d It never even gave the parties a

chance to be heard on whether."‘lt wa necessary that Mr. Kandoje testifies. The

Trial Court thereby erred It::_____xposed its lf to suggestions of reopening, patching

i ]

up and taking over the conduct ‘of the. State s case. It, in our view, thereby

conducted itself in a manner that _;_“alled into question its own independence,

lmpartlahty and therefore the falrness of the whole trial.

The long and short of 1t all is that the Trial Court misapprehended and misapplied
section 201 Mr Kando;é 'should never have been allowed anywhere near the
witness stand Hrs e\ndence was/is inadmissible. The Trial Court should have

proceeded to deterr_nme this case without paying any regard to it. As we will not
do. '

THE CONVICTIONS

Two broad issues were raised by the appellant. Firstly that the prima facie cases
against him were without merit and secondly that there was no evidence

warranting findings of guilty against him.
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Were Prima Facie Cases Of Theft And Money Laundering Established Against
The Appellant?

In so far as the law is concerned both parties proceeded from the same hymn
sheet. It is the spin they put to it that sent them in different directions. They
agree that in terms of section 254 of the CP&EC it behoves a Trial Court at the
close of the prosecution’s case to decide whether or not a case has been made out
against an accused sufficiently to require him to enter a defence In R v Zain
Phillips & Others Criminal Case Number 49 of 2012(HC}[unreported) Mbyundula J.

said:

‘the test is as follows. A court must find that t'he}-e is vnc'r case':'te'-dnswer if
there has been no evidence to prove the essentml etements of the alleged
offence or if the evidence adduced by the prosecutron has been so
discredited as a result of cross- exam;nation or is so mamfestty unreliable
that no tribunal could safely conwct on Jt [SIC]

See also Namonde v Rep [1993] 16'2) MLR 657 Mputahelo v Rep [supra] and Rep
v Alice Joyce Gwazantmi Cnmmal Case Number 208 of 2003 all of which are to
the same effect. ' iy ' )

Proceeding on the aBd_’ve iaw -the'app;eaaﬁfftontends that there was, at the close
of the prosecutmn S case, no pnma fac:e case established against him on either
count SpeCIflcall.y the appellant referred to page 4 of the Trial Court’s ruling

R

where it said it had

carefu!ty anafysed the evidence proffered this far by the prosecution in
the trght of sect:ons 278 of the Penal Code and 35(1)(c) of the Money
Laundering Act as well as the submissions filed by Counsel for both accused
persons. Upcn this consideration we find that the prosecution have
sufficiently made out a case for the 15 accused person to enter his defence
on the charges of Theft and Money Laundering ............. accordingly in terms

of section 254(2) of the Criminal Procedure and Evidence Code’ [Sic]

Firstly he contends that the Trial Court did not set out how it had so analysed the
praosecution’s evidence as to arrive at the conclusion that there were prima facie
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cases against him. Secondly that there was in fact no evidence to warrant such

conclusions.

The State disagrees. Firstly it believes there was enough evidence to justify
findings of cases to answer against the appellant on both counts. Secondly, and in
relation to section 254, the State is of the opinion that the section only obliges a
Trial Court to make a finding of whether or not there is a case for the accused to

answer. It does not require that the Court sets out its analySIs of the evidence and

give reasons for its findings beyond saying the evidence was suC_' as to convince it

that a prima facie case had been established. In the lnstant case it is therefore

kg

enough that the Trial Court set out and applied the correct' 'standard of er0ch for

its findings of a case to answer.

The State also took time to warn us of the dang rs of a trial c'bfi'rt giving a detailed
Or gwmg reasons therefor.
We were asked to take Judicial Notice: of__the c es of R'v 'Fnday Jumbe & Phillip

Bwanali and R v Mc Donald Kumwembe: ?t Others then before the High Court

Lilongwe Registry where the. a ﬂused persons apphed for a recusal of the trial

judges on the basis that 2 deta1led"‘analys1 '_of the evidence in their rulings of cases

to answer meant that the cou&s;

predetermmed the cases’ final outcome. It
might, as we understood the State ﬁtherefore be better that trial courts refrain
from detailed analyses of the ewdence when exercising their section 254 powers.
Butjust in case we are rmnded to find that the Trial Court erred by not giving out
a detalted analys1s of the evidence and the reasons for its conclusions we were
asked to cure the error by resorting to sections 3 and 5 of the CP&EC.

Section 3 obliges the courts to do substantial justice without undue regard for
technicality. The essence of section 5 is that no finding, sentence or order by a
court of competent jurisdiction shall be set aside unless it occasions a failure of
justice. In the instant case the State thinks the lack of a detailed analysis of the
evidence or reasons is a mere technicality. It could not have occasioned any
injustice to the appellant. A technicality that was cured by the Trial Court
delivering, at the end of the trial, a well-reasoned judgement outlining how the
State had now proved its case beyond reasonable doubt the fact that the appellant
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had a go at discrediting it notwithstanding. The respondent therefore prays that
we uphold the Trial Court’s findings of cases to answer against the appellant.

We have four preliminary matters to deal with.

Firstly it is less than proper for the State to warn us about prima facie rulings via
the cases of R v Jumbe & Another and R v Mc Donald Kumwembe & Others.
These cases were on the date of the hearing of this appeal still ongoing before the
High Court. What the State brought to our attention are therefore not the High
Court’s final decisions about the impropriety of rendering deta"ilec-l rulings on prima
facie cases but the accused persons’ complaints, not appeals, agamst such kind of
rulings. Complaints are not precedent. This Court, lndeed any court cannot be
expected to proceed in a particular fashion merely because a complamt and we

daresay even an appeal, has been reg1stered agamst such course of action in
another case. A

Secondly, and about the appllcatmn of sectlons 3 and 5 of the CP&EC it is our most
considered view that the above. sectlons must only be used in relation to errors of
a technical nature.cAnd where they must be used it is not enough for the State to
stand up, allege tha{t. the error_ 15 of a technical nature, or that it has not

occasioned an m]ustl,c' 0 the acc "__'ed sit down and hope that the court will agree
with them. The State should show hterally beyond doubt, why such is the case.

The accused w1ll of course be gwen a chance to respond.

Thlrdly, and 1f ;_;nly to I___et_the record straight, a Court’s compliance with section
254 is a matter of law It is no technical matter. Where a trial court fails to comply
with section 254 a supenor court will not rectify the error by resorting to sections
3and 5 abovementmned It will instead do that which the said Court should have
done under section 254 namely ask itself the question whether the evidence before
the Court was at the close of the prosecution’s case such as to establish a case to
answer against the accused. And if a trial court mistakenly found a case to answer
the appellate court will disregard whatever happened after the erroneous finding
and acquit the accused for having no case to answer. See Rep v Makhanjima
Confirmation Case Number 1811 of 1977 Mal [unreported] where the court held

that a trial court’s mistaken finding of a case to answer could not be remedied by
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the introduction, in the course of the defence, of evidence which told against the
accused. See also R v Mtende Msukwa Confirmation Case Number 115 of 2000,
High Court of Malawi, Mzuzu Registry[unreported]. The State’s proposition that the
erroneous finding of a case to answer can be cured by resorting to the combined
application of sections 3 and 5 of the CP&EC is clearly without basis in law.

Fourthly, we should reiterate that section 254 only obliges a trial court to make a

finding whether or not a prima facie case has been made out It does not specify a
fashion in which this should be done. Except where the court cqmttmg in which

case sections 139 and 140 of the CP&EC must be complied w1th. ‘The foregoing is

not to say that it is wrong to give reasons for such, opln1onf§'"__0r to analyse the

evidence leading to such conclusion. Just that it 1'

ot by ltself an .error to fail to

give a detailed analysis of the evidence leading to'a inc ‘ng of a case to answer. Or

the reasons therefor.

Coming back to the appellant’s arguments it le:;r that the first part is about
form. He contends that the Tr1al Court nelther set out how it analysed the

evidence before it to conclude nor gave reasons for concluding that there were

prima facie cases agamst hlm

The law, as we have sald abov does not _prescribe how a ruling of a case to

answer should be crafted Only that trial court should say whether or not it has,

on the ev1dence before It f_ound one ag inst the accused. The Trial Court did as

the law obhged it to. ln so'far as therefore the appellant’s argument is based on
form it is w1th0ut ment

The other side -is_'.-that there was at the close of the prosecution’s case no evidence
to ground ﬁndin:g;;flc_:_f prima facie cases against the appellant. We have gone
through the evidénce and law before the Trial Court at the close of the
prosecution’s case. And the case law now before us. We should specifically
mention the case of R v Dzaipa (1975-77) 8 MLR 307. It is of relative antiquity.

Therein the guiding principle in relation to findings of a case to answer was put as
follows:

‘the decision at this stage of the proceedings should depend not so much on
whether the adjudicating tribunal(if compelled to do so) would at this
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stage convict or acquit but on whether the evidence is such that a
reasonable tribunal might convict. If a reasonable tribunal might convict on

the evidence so far laid before it there is a case to answer’.[Sic]

So, what evidence was before the Trial Court at the close of the prosecution’s
case? Subject to what we say hereinafter it was that two GOM cheques, one in the
sum of K9,739,154.29 and another in the sum of K14,439,966.50, were made out in
favour of the Company; that the first cheque was allegedly given to the Company
by the appellant via one Luke Kasamba, then a co-accused and the second through
PW3; that these cheques were deposited into the Com_pa_n.y-"s account and the
proceeds allegedly shared between the appellant and .__the Company. There were
also allegations that there was no contract between thé'Company and GOM or the
appellant and GOM warranting the issuance of'__th'e'"'c'__h_eque's.l Was that evidence
enough to ground findings of cases to answer a'g'ain.st- the appéllant for theft and
money laundering?

We are of the view yes but only in 'r'élat-ion to tl—le"':-‘;econd cheque. There was no
evidence connectang the appellant to the f1rst cheque. Not at the close of the
prosecution’s case nor, as the Tr1al Court itself found, at the conclusion of the
trial. We are aware that the then co accused Luke Kasamba, said he got the said
cheque from the appellant But thts was 1n an extra judicial statement by a co-
accused. A statement ‘that was. never adopted by the appellant. It should not have
been used against the_j accused/appellant.

We are'ais_q a\.i;'ra'r_e__ that- PW3, one Makungwa, told the Trial Court that Kasamba
said he got.-the___chedde from the appellant. That, as the Trial Court said, is hearsay
evidence. It was/1s inadmissible. It is obvious that when the Trial Court found a
case to answer in r_el_'_la_tion to the first cheque it did so on the basis of evidence that
included that whictl""was inadmissible. Had the Trial Court disregarded the above
two pieces of inadmissible evidence it would have come to the obvious conclusion
that there was no case to answer against the appellant in respect of the
K9739154.29 cheque. To the extent that it did not the Trial Court erred. The
appellant’s protestation against a finding of a prima facie case against him
succeeds but only to the extent of the sum of K9,739,154.29.
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Is The Appellant Guilty Of Theft?

Put differently was the evidence before the Trial Court such as to prove beyond
reasonable doubt that the appellant stole the sum of K14439966.50 property of
GOM?

By way only of reminder the appellant was charged with theft of K24,179,120.79.
He was convicted of theft of K14,439,966.50 which are the proceeds of the second
cheque. This appeal is therefore only in respect of the K14,439,_9_66.50 cheque.

The Law

Theft in this jurisdiction is a creature of statute. It is deﬁned in sectmn 271 of the

Penal Code in the following terms:

(1) ‘A person who fraudulently and wrthout claim of nght takes anything
capable of being stolen, or fraudulent{y canverts ta the use of any person
other than the general or specfat owner thereof anythmg capable of being
stolen, is said to steal that thmg '

(2) A person who takes orfonve}‘ts anythfng capable of being stolen is deemed
to do so fraudulently rf he does 50 wrth any of the following intents, that is
to say-

(a) ahh intent permanentfy to deprive the general or special owner of the
“thing of it: '

(b) an i'fntent. to".u.'s.e the thing as a pledge or security;

(c) an intent to part with it on a condition as to its return which the person
taking or converting it may be unable to perform;

(d) an intent-to deal with it in such a manner that it cannot be returned in
the condition in which it was at the time of the taking or conversion:

(e) In the case of money, an intent to use it at the will of the person who
takes or converts it, although he may intend afterwards to repay the

amount to the owner.
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The term “special owner” includes any person who has any charge or lien
upon the thing in question, or any right arising from or dependent upon

holding possession of the thing in question.

(3) When a thing stolen is converted, it is immaterial whether it is taken for
the purpose of conversion, or whether it is at the time of the conversion in
the possession of the person who converts it. It is also immaterial that the
person who converts the thing in question is the holder of a power of
attorney for the disposition of it, or is otherwise autharized to dispose of
It.

(4) When a thing converted has been lost by the owner'and found by tﬁe person
who converts it, the conversion is not deemed to be fraudufent if at the
time of the conversion the person takmg or converrmg the thing does not
know who is the owner, and believes on.,,reasor;ab!e grounds that the owner

cannot be discovered.

(5) A person shaH nor be deemed to take a thmg unless he moves the thing or

causes it to move [Su:]

In somewhat simpler. language one commlts theft who (a) with a fraudulent intent,

(b)without a claim of nght (c) takes anythmg capable of being stolen. See Esther
Kathumba & 3 Others v R MSCA Crlmmal Appeal Number 21 of 2006[unreported].

One also commlts theft who fraudulently converts to the use of a person other
than the owne_r anychr_n_g capab(e of being stolen[emphasis supplied].

The Arguments "

We will start with the Trial Court’s, proceed to the appellant’s and conclude with
the State’s.

The Trial Court’s

The Trial Court found no evidence of the appellant having taken the cheque or the
K14,439,966.50. It therefore refused to conclude that the appellant stole by taking
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the cheque or its proceeds. On page 295 of the record[page 16 last paragraph of its
judgment] the Trial Court said:

‘the evidence before us does not disclose how this cheque was found with
the 1°* accused person and it definitely is not our duty to delve into the
realm of speculation of how he came to possess the cheque made payable
to Cross Marketing Ltd. In terms of the first limb of section 271 of the
Penal Code, to sustain the charge of theft, the evfdence ought to have
shown that the 1°t accused fraudulently and without a cicnm of right took
the cheque. Without any evidence of the clrcumstances under which the
cheque was taken by the 15t accused person, we. cannot safely conclude that
he fraudulently took the same.’[Sic] N

T wisd

The Trial Court however concluded that there was evidéﬁce beyond doubt that the
appellant stole the cheque and its proceeds by fraudufenr!y converting the same
to a person other than the owner. namely GOM Tes? 5ent1ments on page 18
paragraph 3 and page 20 paragraph 2 of 1ts Judgment give an insight on how it

.

came to such conclusrons

‘as we have ment:oned above, the prosecutron have not led evidence of
how the 1t accused person came mto possession of the cheque. The most
we can find is that on the basrs that the Ministry of Tourism did not award
any contract to the 1“ accused person or Cross Marketing Ltd, neither the
'15_{ accused pers_on. nor Cross Marketing had any claim of right to the two
cheques in issue.__ 5

As noced ablové, the evidence does not disclose clearly how the 15t accused
person came into possession of the cheque. It is clear though that he had no
claim of right to it having not rendered any service nor entered into any
contract with Ministry of Tourism. Notwithstanding how the 1% accused
person came into possession of the cheque, we find that he fraudulently
converted the same to his and the 2" accused person’s use. This we find by
virtue of the fact that the 15t accused person came into possession of the
cheque and assumed the rights of the owner, Malawi Government, by giving

the same to the 2" accused person to deposit into Cross Marketing Ltd bank

——
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account and taking the money afterwards. The 15t accused person dealt
with the cheque in a manner inconsistent with the rights of the owner
thereof. The money was deposited into Cross Marketing Limited and not

returned to the owner. [Sic]

In response to the accused’s argument, based on Kathumba’s case that there could
not have been theft because GOM acting through the Accountant General
consented to the issuance and collection of the cheques the Trial Court
distinguished Kathumba’s case from the instant one on thé_'faé'ts. Therein there
was a contract between the appellant and the Malawi Goy__erﬁmé’nt. There is none

here. See page 17 of the judgment[page 296 of the recor_d].:'
The Appellant’s

We bear in mind that he exercised his right to 'é'ilence' We Sa:y"-so not because it
matters one way or the other in re{ahon to his gu:lthnnocence but just to
emphasize the point that his arguments are, pr1mar1ly based on evidence proffered
by the State. :

He contends that Ehe mereﬂ"bassing on of the cheque by him to the Company
cannot amount to an assumptmn of propnetary rights in the cheque. The cheque
was issued by GOM ln favour of the Company All he did was to convey, as some
kind of messenger the same to the drawee About the K13900000.00 drawn from
the Company’s account and aLlegedly passed on to him he argued that there is no
evidence that the money was for his benefit.

Secondiy he contended that there is no evidence proving to the requisite standard
that the Company had no claim of right to the cheque. He thought the testimony
of PW2 in that regiz:a..r:::l not reliable especially in the absence of any evidence that
the cheque in issué'“was irregularly originated, issued, collected and dealt with
from those whose business it was to prepare payment vouchers and other cheque
payment supporting documents, sign the cheque and to oversee the cheque
collection and encashment systems i.e. MOT, The Accountant General and the
Bank. In his view the only inference to be drawn from the foregoing is that the

Company actually had a claim of right to the cheque.

L — —
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Thirdly the appellant argued that if any money was stolen the same could not have
been from GOM. The cheque was cashed from Standard Bank Ltd by its own
customer Cross Marketing Ltd on the strength of another cheque issued by GOM to
the Company. That money according to the case of Chilala v R 7 MLR 37 belonged
to the bank. Not GOM. It cannot be said therefore that receipt of the money from
the Company or the bank amounted to fraudulent conversion of money or a cheque
belonging to GOM and therefore theft.

Lastly the appellant thinks the conviction untenable on thebams that both the
cheque and its proceeds were freely given by GOM act1ng through the Accountant
General and Standard Bank. And citing Kathumba’s case the appellant |s of the
view that it matters not even if, which he says was not the case that the cheque
could have been obtained via dubious docun&entatuon/processes There was
consent and therefore no theft. '

In Kathumba’s case the first appellant ﬂés contracted tg"?li.uild a school by GOM
acting through the Ministry of Edu"cdtjoh.' "'Sh__e___suos.éthuently presented documents
to the Ministry in reSpect of wo?'k' doh’é"as a refé'ult of which she was paid the sum
of K596,802.00 via a GOM cheque It turned out she had done no work at all. She
was charged with theft The ngh Court found her guilty as charged and convicted
her accordingly. The Malawv Supreme Court of Appeal[MSCA] thought the cheque
had been issued ‘with co_r_lsentlev_en though based on a false representation. It
overturned the theft coi"lvi"(:tic:‘_h? and replaced it with one of Obtaining by False
Pretences codtrary to section 319 of the Penal Code.

The appellant thinks the case is applicable herein. That in the absence of evidence
that the cheque was originated, issued, collected or encashed without consent,
the charge of theft is untenable the fact that the consent might be premised on

false representations notwithstanding.

The State’s

It is much of the Trial Court’s mind. It argued against the appeal on three main
points.
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Firstly that the appellant was in relation to the K14,439,966.50 cheque guilty of
theft by fraudulent conversion by giving over the cheque to the Company and
allowing for it to be transacted even though he knew at all times that neither him
nor the Company had any claim of right to it or its proceeds. The lack of a claim of
right, according to the State, flows from the fact that neither the appellant nor
the Company had any contract with GOM/MOT warranting the issuance of the
cheque.

On page 14 paragraph 3.4 of its skeleton arguments the State says about

fraudulent conversion and theft:

‘it is clear that (the 1°t accused) had no claim of r}'ght haying not rendered
any service nor entered into any contract w:th Mrmstry of Tourism.
Notwithstanding how the 1t Accused came mto possessmn of the cheque we
find that he fraudulently converted the same to his and the 2™ accused
person’s use. This we find by w'rtué of "’fh’e fd&t- that the 1t accused person
came into possession of the. cheque and assumed the rights of the owner,
Malawi Government by grvmg the sc.'me to the 2" accused person to
afterwards. Th_e_ 15 __accused person dealt with the cheque in a manner

inconsistent mth the rights of the owner thereof.” [Sic]
In paragraphs 44 46 47-and 48'"of its finél written submissions the State argues:

‘Mr, Mbwana put It in ewdence both as Internal Procurement[IPC] Chair and
Drrector of Admrmstrat:on and Finance [DAF] that Cross Marketing had no
contract-_w:lth the Ministry of Tourism and that the Ministry had not
authorr’secf"""any payments to Cross Marketing to warrant the said
payment.’. [Si::j

‘as Mr Mbwana testified, his only alternate was the Principal Secretary, and
due to their respective responsibilities, he was always the one who chaired
IPC meetings hence had an accurate and complete record of all contracts
that the Ministry had entered into. In addition, his position as Director of

Administration and Finance also made him a very strategic person to know
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which payments were indeed authorised by the Ministry of Tourism or not.

And he did testify that the relevant payments were not duly authorised.

Consequently, we humbly submit that the argument that there was a
possibility that there was a contract between the Ministry of Tourism and
Cross Marketing or that there was a possibility Cross Marketing had a claim
of right to the cheques is only an attempt to raise fanciful doubt in the
mind of the Appellate Court ...."[Sic]

Secondly that the principle espoused in Chilala v R[supra] dhéeS"'not apply in this
case. The Chilala case is distinguishable from the present ene in' 1ts v1ew More
than that the Chilala case has, according to the State effectwely been repealed by
the Public Finance Management Act[PFMA] and the: Reserve Bank of Malawi Act in
so far as it relates to public finances. Government money remalns government
money wherever it is kept. It is thus poss1ble for one to stea[ government money
from a bank in instances where before the conclusmn would have been that the
money belonged to the bank that had physmal custody of it.

Thirdly and about consent a.nd Kathumba s case the State raised four arguments.
Firstly that the case is dlstmgmshable from' the instant one. It dealt with theft via
fraudulent taking. Thls isa case of theft v:a fraudulent conversion. Secondly that
in the Kathumba case there wa_s. a contrac{c between the appellant and GOM. There
is none here. Thiral_y_tnaf_.thfeIKé'iHUmbe case has been overtaken by the passing of
the Public Pro_cureiﬂe_n_t Act and lastly that the Kathumba case was wrongly
decided in:so far. as i_t".finds consent despite that the same was obtained by

deception or false pretences.

This Court’s Consideration of the Arcuments

Words identical to ours above might not have been used. There is however no
denying that both the State and the Trial Court concluded the appellant’s guilt of
theft by fraudulent conversion from, in their view, of his having dealt with the
cheque in a manner that was inconsistent with the rights of the owner, namely
GOM, while fully aware that neither he nor the Company had any claim to it or its
proceeds. See page 12 of the State’s skeleton arguments and pages 10 and 20 of
the Trial Court’s judgment.
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Proceeding on the foregoing it is clear that the appellant would not have been
found guilty of fraudulent conversion and therefore theft but for the conclusion by
the Trial Court that neither the appellant nor the Company had a claim of right to
the cheque or its proceeds. The reverse is equally true. Evidence of a claim of
right to the cheque or a doubt whether or not there was such right means
fraudulent conversion and therefore theft cannot be a justifiable/tenable

conclusion.

Did the appellant or the company have a claim of right to the cheque? The State
and the Trial Court answered this question in the negative, Why? Because in their
view neither the appellant nor the Company had a Coht.ract w1th GOM!MOT
pursuant to which the cheque could have been regularly 1ssued Meamng, as we
understand the facts and law in this case that the appellant S gu1lt revolves around
the question whether or not there was, at the matenal time, a contract between
GOM/MOT and the companyiappellant pursuant to wh1ch the cheque could have
been or was issued. -

A total of five wltnesses testmed befcre the Tnal Court. If truth be told the
relevant testlmomes now that Mr Kandc:]e S testlmony has been discarded, were
those of PW2 Kenson. Mbwana ‘Director of Flnance and Administration[DFA] and
Chair of the Internal Procurement Commlttee[lPC] at MOT, and PW3, an employee
of the Company ; ' : '

The testlmony of PWZ is, at pages 26 and 27 of the record. We reproduce verbatim
what was sa1d about contracts and the cheque:

‘in 20?3 can you remember how many contract you awarded? | cannot
remember it was a few contracts were awarded by the Ministry on
constructron.--Whrch ones can you remember? | think | can remember one
which was constructing houses in Game reserve and it was Ziuya Building
Contract. There was also another one Afro Oriental which was constructing
the fence at Liwonde game reserve. Today can you remember the contracts
that you awarded? Yes My Lord the Ministry keeps a record of all contracts
awarded. My Lady | am showing the witness the documents, what is the

document you are holding in your hands? This is a photocopy of the cheque.




30

What is the date? it is dated 2"@ August, 2013. Who is it payable to?
Crossmarketing. Does it indicate the drawer of that cheque? Yes it is
Malawi Government. Does it indicate the drawer of that cheque? It is the
government. What is the amount? K14439966.50. would you be able to tell
the account on which that cheque was drawn? No My Lady. Would you know
if that cheque was paid from your ministry? No My Lady.

Court: Marked ID1’.[Sic]

o~
@, o

On pages 3 and 4 of its judgment the Trial Court confirmed PWZ s testlmony in the

B

following terms:

‘Upon being shown an image of cheque number 016134 dated 2”d August,
2013 for K14439966.50 drawn by Malawi Government and payable to Cross
Marketing Ltd(ID1), Mr Mbwana told the Court that he coutd not tell which
account the cheque was drawn from and he woufd anot know if it was from
Ministry of Tourism. He coutd not remember rf the M:mstry had dealt with
Cross Marketing Ltd so as to rarse the “possibility of issuing that
cheque’.[Sic] " s - ;

LN

Then there is the evide__ht_':e_of'"F.’;W;i;""'He._quke of receiving a cheque, depositing it in
the Company’s account at Sféndafi;él 'B‘é'h"k Lilongwe City Centre and of drawing the
sum of K13900000. 00 therefrom wh1ch he handed over to the appellant.

Is the State s argument and the Tnal Court’s conclusion that there was no contract
between the appellant!the Company and MOT/GOM warranting the issuance of the
cheque justified?

We have above quoted the totality of PW2’s evidence. It is simple enough. About
contracts he could not remember how many construction contracts MOT awarded
in 2013. Out of whatever number was awarded he could only remember two
contracts. One to ‘Ziuya Building Contract’ and another to ‘Afro Oriental’. He
never said, as the State claims in paragraphs 44, 46, 47 and 48 of its final
arguments and the Trial Court in paragraphs 3 and 2 of pages 18 and 20 of its
judgment that the Company had no construction or any other contract with
GOM/MOT. More importantly, and despite saying that MOT kept a record of all
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awarded contracts, the witness did not produce such record in court. He never
even said, from recollection that the Company’s name was not on such record.

Surprising for that would have put this point to rest.

About the cheque all he could do was identify it as a GOM cheque issued to the
Company. He never said, again as claimed by the State that MOT did not authorize
any payment via cheque number 016134 to the Company. Or that the documents
on the basis of which the said cheque was issued did not originate from or were
not authorised by MOT. PW2 did not even tell from which account it was drawn.
Not even whether it was drawn from an MOT account which is inexplicable seeing
as he was after all Director of Finance and Administration and Chair of the Internal
Procurement Committee in MOT and a witness the Staté \"ariously desc'r.i'lva.ed in its
final written submissions as ‘most crucial, one who had ‘an accurate and complete
record of all contracts that the Ministry had entered mto and ‘a very strategic
person to know which payments wer_e. mdeed_ authlorr_sed by the Ministry of
Tourism or not. '[Sic]. 2

Clearly PW2 was neither any_ nor aLi of the above Not when he could not identify
his own Ministry’s cheque say nothmg regardmg the origin of the cheque payment;
not recall, notw1thstand1ng the ex15tence of records, either how many contracts
MOT awarded in 2013 or whether the Company had any contract with MOT in 2013.
Records he could _not eye__n prod_uc_e for_-.the Trial Court’s perusal or whose absence
in court he could-':"h‘bt éiﬁlain Iimportant though they clearly were leaving some
wondenng whether he could have been masking evidence adverse to the State’s
case. See” NBS Bank Ltd v BP Malawi Ltd Commercial Cause Number 12 of

2007[unreported]__, Maonga & Others v Blantyre Print and Publishing Co. Ltd
(1991) 14 MLR 240."

If we may therefor?e recapitulate the question whether or not the appellant is
guilty of theft depended on proof beyond reasonable doubt that he fraudulently
converted the cheque by dealing with it in a manner inconsistent with the rights of
the owner i.e. GOM. Whether or not he fraudulently converted the cheque
depended on proof beyond reasonable doubt that the Company, indeed himself,
had to his actual or presumptive knowledge, no claim of right to the cheque and
its proceeds. And that whether or not he had a claim of right to the cheque and its
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proceeds depended on proof beyond reasonable doubt that there was no contract
between the Company/appellant and MOT/GOM necessitating the cheque’s
issuance. Or that the cheque was irregularly issued for not having been duly

authorised.

Any which way we look at the testimony of PW2 as quoted and discussed above
there is no proof beyond reasonable doubt that the Company did not in 2013 have

a contract with MOT/GOM warranting the issuance of the cheque number 016134.

Or that it[the cheque] was, as somehow thought by the State“‘ sued without the

authority of MOT. It is clear that the conclusion that the Compan}-{ had no claim of

right to the cheque and therefore its proceeds is, on the "'v1dence unJustlflable
Whereas therefore there is evidence that the appellant had possessmn of and
passed on the cheque to the Company via PW3 the same could not have amounted
to fraudulent conversion. The charge and conwctlon for theft ‘in so far as it is

based on the evidence of PW2 is untenable! un}ustlflable

Then there are the cheque’s attnbutes lee any other cheque’s they tell a story.
A known regularly ongmated 1ssued collected and encashed cheque presupposes
the existence of a clalm of rlght ws a vis the cheque and its proceeds. It is also
indicative of an absence ef 1llegal1ty about it. The reverse should also be true. In
the instant case there 1s no sugges‘qon that cheque number 016134 was irregularly
originated, issued; collected or clealt w1th PW3 and the bank never said that there
was anything untowarc_l_or 1llega1 about the withdrawal of the K13900000.00 and its
handing over le"the apq‘ellant. The conclusion should be obvious. There is no basis
for suspicltmihg,'much_.less concluding, that the cheque was unauthorised indeed

that the appellént stole it and/or its proceeds.

There are three other issues, one raised by ourselves the others raised and argued
by the parties that we feel obliged to comment on. Even only as a matter of

courtesy and/or obiter.

The first is about the burden of proof. As we have said above it was for the State
to prove beyond doubt that there was no contract between the appellant/the
Company and MOT/GOM. Not for the appellant to show that there was a contract.
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On page 17 last paragraph of its judgment the Trial Court said ‘on the available
evidence before us, we cannot conclude that there was a contract between the 1%
accused person and the Malawi Government’. With respect the Trial Court
proceeded wrongly. That approach entailed someone, naturally the appellant,
having to prove the existence of a contract. That is not how it should be. The
correct approach should have been for the Trial Court to ask itself whether, on the
available evidence, there was proof beyond doubt that there was no contract
between the appellant/Company and MOT/GOM. That would have obliged the
State to, as it should, prove the absence of the contract. In proceeding like it did
the Trial Court more than suggested a reversal of the burden of proof.

For the record we should hasten to say that a m@_sappre'h'ensionf misapplication of
the burden of proof is, of itself, not alvﬁayé fatal to a éohviction. An
appellate/review court does not set aside a conyiction on the basis of a mere
misapprehension/misapplication of the burden of'brqp_{. It instead takes another
look at the evidence, does- that whilch': :t'he Tf}ai' Codft should have done, i.e.
correctly state and apply the burden of proof, and asks itself the question whether
the conviction is on_ the ewdence mented the misapprehension/misapplication
notwithstanding. Ifi-'_ b the_. answer 'is in  the  negative the
misapprehensmnfmasapphcat]on will be fatal to the conviction. If the answer be in
the positive the appellate!rewew court WIll ask itself another question namely
whether or not the_.&_llppel_lan_t w]ll suffer 1n]ust1ce if the conviction is maintained
the 'hiisappf-f'éhensioﬁ'}'misapplicétion notwithstanding. If he will, the conviction
will be set a_sidé-ét_il__l. _If-"not the conviction will be maintained.

In the instant case we will not go through the above exercise in view of our
ultimate decision'[S]__. It is enough that the point has been made and hopefully
noted.

The second issue is whether GOM or the bank parted with the cheque/cash
allegedly stolen consensually. The thinking is simple. The presence of consent
excludes theft. So that if the Bank or GOM parted with the money/cheque by

consent any suggestions of theft will have no basis.
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The appellant argues that he cannot in the circumstances of this case be guilty of
theft. The evidence, in his view, does not show a lack of consent regarding his
possession of the cheque and/or the money. Proceeding on Kathumba's case he
posits that he would not be guilty of theft even if it were the case, which it is not,
that he acquired the cheque and/or the money on the basis of false

representations or documentation.

In Kathumba’s case there was a representation that the work contracted for had
been carried out. Believing that to be a fact GOM issued a cheque for work done.
In the view of the MSCA there was consent even though pren‘nsed on a false
representation. It, because of the consent, thought a conwchon of theft
untenable. It set it aside and substituted therefor one of Obtammg Money by False
Pretences contrary to section 319 of the Penal Code'

.__s

The State argues that Kathumba’s case was decrde _1n error[per incuriam] and is
distinguishable from the instant case. There was a contract ‘between the appellant
and GOM in that case. There is none herem More lmportantty in its view, consent

cannot be concluded where 1t was obtalned by ‘deception or false pretences.

There are two SIdes to th1s 1ssue One ab0ut the cheque and another about the
actual cash. About the cheque there are two questions: Is there any evidence that
the appellant acquxred the cheque mthout the consent of GOM or any of its duly
authorised agenc1es? That he. was in oossessaon thereof without the consent of

GOM? The ans_wers can only be in the negative.

The other s1de is that of the actual cash. According to PW3 he withdrew the sum of
K13900000.00 from Standard Bank and gave it to the appellant. Again two
questions arise. Is -there evidence that the Bank gave out the money without its
consent? Or that PW3:handed over the money minus his or the Company’s consent?
The answers can also only be in the negative. Ultimately can it be said that there
is in the circumstances evidence of the appellant having stolen the cheque or its

proceeds? The answer is yet another no.

The State of course contends that Kathumba’s case is distinguishable in the
alternative that it was wrongly decided. With respect it is probably much ado
about nothing. The fact of the matter is that there is neither proof of a lack of
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consent nor of a deception or misrepresentation. We cannot, as we see it,
therefore be talking of theft of the cheque/cash. Neither should we be talking of
contaminated consents and per incuriam[i.e. wrong] decisions. It would be an

exercise in futility.

The third is the matter of who, as between GOM and the bank, owned the money
allegedly stolen. It is an important issue. It goes to the propriety of the theft
charge. The allegation against the appellant is that he stole money belonging to
GOM. If, as the appellant contends, the money did not beld'ng to GOM the charge
would be defective for want of the correct particulars. The Sfate would be guilty
of not proving what it alleged namely that the money.ﬁelonged td "GOM_'while at
the same time running the real risk of trying to prove fh'at which it did ‘ﬁc-)t allege
namely that the money belonged to the bank or tﬁé'Company.

The appellant’s argument is that the mqr}e}j_ﬂ;oil.lé;l_:‘:_'h.{;nt have been that of GOM.
What he got belonged to the Company. Whatﬁﬂthe Cbr';i'pei'r-ly gave him belonged to
Standard Bank. If there was any theft Wthh is demed the same could only have
been of Standard Bank’s or the Company S money To the extent therefore that
the charge mlsapprehended the money S ownersh1p i.e. wrongly attributed
ownership to GOM, the conwctlon is fataliy flawed for effectively disclosing no
offence. He cited Chllala s case Wthh endorsed the views of two English cases of

some antiquity. The flrst is the case .of Foley v Hill (1848) 2 HLC 28 where the
House of Lords said’ at 36 374

money, when pald into a bank, ceases altogether to be the money of the
prmcrpai, it is then the money of the banker, who is bound to return an
equwa!ent by paying a similar sum to that deposited with him when he is
asked for it. The money paid into the banker’s, is known by the principal to
be placed there for the purpose of being under the control of the banker; it
is then the banker’s money; he is known to deal with it as his own; he
makes what profit of it he can, which profit he retains to himself, paying
back only the principal, according to the custom of bankers in some places,
or the principal and a small rate of interest, according to the custom of
bankers in other places. The money placed in the custody of a banker is, to
all intents and purposes, the money of the banker, to do with it as he
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pleases; he is guilty of no breach of trust in employing it; he is not
answerable to the principal if he puts it into jeopardy, if he engages in
hazardous speculation; he is not bound to keep it or deal with it as the
property of his principal, but he is of course answerable for the amount,
because he has contracted, having received that money, to repay to the

principal, when demanded a sum equivalent to that paid into his hands.

That has been the subject of discussions in various cases, and that has been
established to be the relative situation of banker and customer That being

established to be the relative situation between banker ond customer, the

banker is not an agent or factor, but he is a deb_to_f;.

The second is R v Davenport [1954] 1WLR 569 at 571';-whe're:?.GoddaF&leCJ said:

‘the fallacy that led to the charges of ste _'__“'_ng money ‘was this: it was
thought that because the master s occount got debited that was enough to
constitute a theft. But, al though one talks obout a person having money in
the bank, it is just as weH thot it shou!d be understood that the only
person who hos money in o bonk is. a bonker If | pay money into my bank
either by poymg cosh or a cheque that money at once becomes the money
of the banker. The ree‘otronship between banker and customer is that of
debtor and credrtor He does not ho!o‘ any money as an agent or trustee;

_ the feadmg case of HIH v Fofey (1848) 2 HLC 28, exploded that idea.

Directfy the money is poxd into the bank it becomes the banker’s money,
and the contract between the banker and the customer is that the banker
recewes_ a ioon of money from the customer as against his promise to
honour the customer’s cheques on demand. When the banker is paying out,
whether in cosh over the counter or by crediting the bank account of
somebody else, he is paying out his own money, not the customer’s money,
but he is debiting the customer’s account. The customer has a chose in
action, that is to say, a right to expect that the banker will honour his
cheque, but the banker does it out of his own money’.

The State disagrees. It sought to distinguish Chilala’s case and thinks it
inapplicable anyway seeing as it was repealed by the combined effect of the PFMA
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and PPA. Specifically the State argues that Chilala’s case involved private money
while the instant case is about public money. The banking dynamics are different.
The former is banked with commercial banks while the latter is banked with the
Reserve Bank of Malawi. But that even in those instances where public money is
banked with commercial banks it still remains public property by virtue of section
31 of the PFMA which stipulates:

(1) ‘Public money is the property of the State;

(2) Public money shall, except as otherwise provided in this Act, be paid
into accounts designated by the Secretary to the Treasury for that
purpose and such accounts shall form part of the Consolidated Fund;

(3) Money paid into any designated accou’hf“is'p’ub!ft"m_oney, and shall not
be removed except as provided by the Constr’ tution or’ this Act’.

Secondly, the State argues that there was, in the lnstant case no contract between
the appellant and GOM. The cheque and therefore the money the proceeds thereof
still remained GOM s money -by virtue of them being stolen property. Stolen
property remains that of the person from whom it was stolen in this case GOM. So
that when the same was w1thdrawn from the Bank and passed on to the appellant

it remained GOM’s money

We were referred to the cases of Rv Forsyth [1997] 2 Cr App. 299 and the
Tanzaman case T1lw1|1zayo vR [1983] TLR 403 where the Court allegedly said:

'The Cheques were forgerres and the appellant had no claim of right to any
of them. On the analogy that a cheque can be imported into a charge by
virtue of its bemg money within the meaning of that term under the Penal
Code, | am of the view that the appellant was properly convicted as
charged on the counts of theft, ....." [Sic]

Thirdly the State thinks Chilala’s case applies only to thefts by fraudulent taking

and not, as is the case in the instant matter, of theft by fraudulent conversion.

We were also referred to R v Caroline Savala Criminal Case Number 28 of 2013

High Court of Malawi Lilongwe Registry[unreported] which according to the State
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emphasises the points that public money does not cease to be such merely because

it has been deposited into some person’s account.

It is important in our view that one understands not just the principle enunciated
in Chilala’s case but precedent generally, our legislation dealing with theft and
ultimately the purport of the PFMA and the PPA. About precedent we notice that
the State sought to distinguish Chilala’s case on the basis of the facts that herein
the money/cheques were stolen, that there was no contract between the
appellant/the Company and GOM/MOT and that the cheque ‘was irregularly
originated, issued, collected and transacted. There is no ewdence of such facts in
the instant case. Respectfully the State’s attempt to d]St]nnglSh Ch1lala s case on
the basis of these facts cannot be successful. e e

About legislation relating to theft the State is correct when It argues that section
271 of the Penal Code provides for more than one spec1es of theft. In this case we
have been told of theft by fraudutent takzng and theft by fraudulent conversion.

The former is all about ‘taking and carrymg away anythmg capable of being stolen
without the owner’s consent whlle the latter s about ‘dealing with another’s
property in a manner that is mconsrstent with the owner’s continued ownership of
their property’. We agree that Chﬂala 'S case and therefore Foley v Hill and R v
Davenport are very much about theft by ‘takmg and carrying away’ as opposed to
theft by ‘fraudulent coryyersmn_ . And ,.a_lso that the State’s case against the
appellant is of the ‘theft by _frﬁt’idulent conversion’ genre. We however are unable
to grant the Ste'te"s atgum_ent that they have proved a case of ‘theft by fraudulent
conversion’. a_gatnst the appellant and it should therefore be distinguished from
Chilala’s case'.'":'ll‘he facts do not bear that out. They point to a regularly issued and
transacted cheque. A cheque and therefore money that was free of theft. There
was thus nothing to prevent title to the cheque’s proceeds moving, in accordance
with the principle in Chilala’s case, to the Bank upon the cheque being
deposited/cleared. At the time of withdrawal the money had ceased to belong to
GOM. It was now that of the Bank. By the time it was handed over to the appellant
it was the Company’s money. For purposes of theft the money was not GOM’s.

Maybe in accounting terms seeing as a credit balance is treated as an asset.
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Regarding the DPP’s concerns about the above exposition of the law not taking into
account section 31 of the PFMA, unduly exposing GOM financial resources to abuse
with no possibility of GOM getting back its own and ultimately not recognising the
fact that the PFMA, the PPA and the Reserve Bank Act have repealed the principle
in Chilala’s case the way forward is to first establish what Chilala’s case is all
about. In our view it is generally about the relationship between a banker and its
customer. Specifically it lays down the principles inter alia firstly that the
relationship between a banker and their customer is that of ‘a creditor and debtor.
Secondly that title to deposited cash passes to the banker on_ receipt of the
deposits and thirdly therefore that it is impossible for anYon.e to ‘take and carry

away’ a customer’s deposit once receipted.

The questions, in view of the DPP’s concerns, are ‘has the advent of the PPA, the
RBM Act and PFMA changed the relatlonsmp between banker and customer? Has it
stopped being that of creditor and debtor? Is 1t now possrble for someone to ‘take
and carry away’ a customer’s dep051t post recelpt? Ultlmately has the PFMA, the

RBMA and PPA indeed effectwely repealed Chllala s case?

We agree that normally leglslatwn trurnps precedent We have looked at the PPA
and the PFMA. The former S ob]ectwe[s] and substance has very little, to put it
mildly, to do with the bankerfcustomer relatlonshm The former’s business is to
regulate the procurement of goods and semces in the public sector. The latter
provides for-a lot of thmgs specnfzcally in relation to the management of public
finances, tt would however be stretching things a tad too far to suggest that these
Acts al{ow one to ‘take and carry away’ a customer’s money in the custody of his
banker. If, as the____&}tate suggests, the immediately foregoing were possible it would
raise the obvious:{ﬁr'_-'_qbsurd spectre whereby in all banks having a positive GOM
balance would be aiﬂ:ir'.nound of cash specifically designated as GOM’s so that any
theft thereof would be a theft of GOM’s and never the Bank’s money. That cannot
be. The truth is that the relationship between a customer, including GOM, and its
banker, be it with the RBM or any commercial bank, in relation to receipted
deposits remains that of creditor and debtor the presence and advent of the RBMA
and the PFMA and the PPA respectively notwithstanding. The deposits that GOM

pays into its accounts cease to be its money on being received by the bank. When
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the bank pays out in honour of a GOM cheque it pays its own money. Not GOM’s.
When someone ‘takes and carries away’ cash from a bank they take and carry
away the bank’s money. Not GOM’s. This despite the fact that the sum may, at the
end of it all be deducted from a GOM account.

About section 31 it is important that one understands its purport and does not
attribute to it what it clearly does not say and is not. The simple truth is that
public money is paid into designated accounts. These accounts, yvith the greatest
respect, are not some giant receptacles into which is stashed_"'.“uhhc money. They
are ledgers in which GOM’s financial dealings in a partlcular banklbank account

are recorded. When section 31 talks of accounts bemg' part of the Consolldated

Fund it is really talking about proceeds of such accouhtsz' When n: talks of public

money not being removed except as by law prowded 1'"":__5 not talklng of bank notes
being taken out of these receptacles in some spema :'Afashlon !t is talking of sums

of money being withdrawn from GOM’ ?}I-"Iaccounts rnuch ‘like all bank account

holders do in strict accordance w1th_ mandates decreed by law[most likely the
PFMA] and agreed to between the bank[s] and GOM It is, in our opinion, therefore
rather simplistic, if not actually erroneous to thmk that public money will be
unduly exposed to pllferage merely because deposits are construed as the
receiving bank’s money post recelpt The opposute is most likely the case. Because
money is, post. depos1t the Bank’s lt cannot be ‘taken and carried away’ i.e.
stolen from GOM That is the rlsk of pllferage reduced. More than that the money,
while w1th the bank s, payable only on demand in accordance with pre-agreed
protocolsr’mandates The ‘bank will recompense GOM if it paid out otherwise than
in accordance: w1th those protocols/mandates. Yet more reduced risk and
assurance, if any were needed, of the fact that the principle in Chilala v R, Rv

Davenport and Foley v Hill does not expose public money to undue risk.

If we may therefore recap it seems that the theft conviction was not only
untenable it was, in the circumstances, most likely misconceived. There are more
than strong suggestions that the cheque and therefore the money were willingly

given. And that the money allegedly stolen did not actually belong to GOM.

Relief
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The powers of this Court on appeal are set out in section 12 of the Supreme Court
of Appeal Act Cap 3:01 of the Laws of Malawi as follows:

‘(1) the Court shall allow an appeal under section 11 if it thinks that the
judgment appealed against should be set aside -

(a) On the ground that it cannot be supported having regard to the
evidence;

(b) On the evidence of a wrong decision of any quesi‘r‘on of law; or
(c) On any ground that there was a miscarriage of jusffc_e, _

Provided that the Court may, notwithstandingi'tﬁe fact that it is of the
opinion that the point raised in the appea'!""hﬁght b’é' decfdeé" in favour of
the appellant, dismiss the appeal If rt consaders that no substantial
miscarriage of justice has actuai!y occurred

(2) subject to section 13 the Cou’rt-shaH "rf it allows an appeal against
conviction quash the conwctron and direct a judgment and verdict of
acquittal to be entered or order the appe!{ant to be retried by a court of
competent ;unsdrcnon ’[Sn:]

The appellant inter aha prayed that the con\nctlon and sentence entered against
him for theft be quashed We have above concluded that the conviction of theft is
untenable regerd bemg__lhad to the evidence and law. The said conviction and the

sentence impoeed in respect thereof are hereby quashed.

We thought about the poss1b1hty of an alternative conviction. Much like was done
in Kathumba’s case We will not enter one. We have doubts, serious doubts,
whether a verdict of. ‘Obtaining by False Pretences would be justified in this case.
In Kathumba’s case there was evidence beyond doubt of a falsity, namely the
claim that work had been done. Can we, in the instant case point to a false
pretence in relation to either the issuance, collection or encashment of the
cheque? Or the cash obtained from Standard Bank and handed over to the
appellant? The answer is in the negative. The question of an alternative verdict

simply does not arise.
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The above notwithstanding we do not think that courts should be entering
alternative verdicts of the kind envisaged herein. We are convinced they are not
the way to go in the current constitutional dispensation. There are issues, of a
constitutional nature, which were clearly not considered/ addressed in Kathumba’s
case but which if they had would have led to an agreement with our sentiments

above.

Firstly in these days of constitutional supremacy and separatronrof powers, it is,
constitutionally, for the State in the person of the Director of 'P:{:bhc Prosecutions
to decide who to prosecute, for what offence and before Wthh court. A Trial
Court’s role is only to decide, on the basis of the charge[s] and ev1dence before it,

on the guilt or otherwise of the accused. If the accused IS gurlty 11: shall say so. If

not it will also say so. But it is not, in our Judgment for courts to convu:t accused
persons for offences not brought to it by th _State' Thought flt by themselves. The

courts would, in so proceeding, 1e i entenng alternatwe verdicts in those

circumstances, be exercising powers -"'they do’ not have and arrogating to

themselves powers constttutmnally granted to. the DPP. They should do neither.

We are aware that 'oVer the years t:ourtshave entered alternative verdicts. That
there has even developed a ]urlsprudence and law on how and when this should be
done namely when a court s con\nnced that it will occasion no injustice to the
accused. See sect1ons 153 - 157 of the CP&EC inclusive. We will respond by
pomtmg out- that most of - thlS jurisprudence and law is pre-1994. Before the
current const1tut10nal dlspensatlon And further that we do not think that the
CP&EC can, in view of section 5 of the Constitution, take away powers or give
powers which the Constitution has given or not given.

Secondly we are con\{inced that we would, if we entered an alternative verdict, be
flouting the appellant’s fair trial rights. Above we have spoken of how an accused
should inter alia be presumed innocent; how he should be allowed an adequate
opportunity to defend himself; of how he should be informed with sufficient
particularity of the allegations against him; of how he should be allowed to lead
evidence and question witnesses; and of how he should be tried before, at the very
least, an impartial court. Are alternative verdicts, made as they are in the comfort

of the court’s chambers in the absence of the parties, after the close of the
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parties’ cases the products of a fair trial? We think not. A Court cannot claim
impartiality or to have abided by the tenets of fair trials if it, of its own volition
and without hearing the accused finds him guilty of an offence other than the one
he was charged with. An offence in respect of which he inter alia entered no

defence, called no witnesses in his defence and was not informed of at all.

Thirdly, and considering that an alternative verdict should only be entered where
the same occasions no injustice to the accused, it appears_to us surreal that an
accused can be convicted of an offence not charged, not ipfprmed about and in

respect of which he entered no defence without at the same time occasioning him
an injustice. g h

In our most considered opinion criminal courts must _k_eep away.fro__m alternative
verdicts. Unless they are for offences charged m 'fhe e"lterna'tfve Let it be for the
State to, as they prosecute, follow the proceedmgs well enough to know when an
amendment is needed in view of a new turn of events if they cannot they should,
like everybody else, face the consequences of thelr shortcomings. The High Court
in Agripa Soko v R Cnmmal Appeal Case.. Number 119 of 2007, Mzuzu
Reglstry[unreported} expressed 51m1lar sentlments We agree with them.

Then we thought about a retnal We w1ll also not order one. The High Court in
Banda v R Crlmmal Appeai Number 11 of 1980[unrep] set out the principles which
must govern retrlals It said apart from all else the ordering court should be
convmced that there IS ev1dence disclosing a case against the appellant in respect
of the offence ch@rged _.qr some other offence. We will repeat ourselves a little. It
should not be"for .'thé?-":'(fourt having acquitted an appellant, to then decide that
there is suff1c1ent ewdence on the basis of which he/she should be re-prosecuted.

The State, acting wa the DPP, should make that decision.

From a different perspective we think that retrials must actually never be resorted
to. They interfere with the independence/impartiality of trial courts, afford the
State a needless second bite of the cherry and effectively allows it[the State] to
benefit from its own error[s]. Because a retrial is only ordered where a superior
court is convinced there is sufficient evidence to secure a conviction against the

appellant the superior court is, at the time of remitting the case for retrial




effectively telling the retrial court, placed down on the hierarchy, which way to go
in so far as the accused’s guilt is concerned. That does not offer the trial court

much room within which to exercise its independence/impartiality.

A retrial will not therefore be ordered. If the State thinks this a proper case for
one they will approach an appropriate court and convince it of the propriety of
such course of action taking into account the issues raised above including the

possibility of double jeopardy.

&,

The Money Laundering Conviction

The Trial Court found the appellant guilty of laundermg the sum of
K14,439,966.50. The reasoning was simple enough ) " :

On pages 21-22 of its judgment the Trial Court vanouswr sa1d.

‘the 15t accused person stole the K14 439 966.-_50 by fraudufent conversion.
Having stolen the money hrmse!f he knew that th:s money was proceeds of
crime. Section 2 of the Money Laundermg Act defmes proceeds of crime as
any property denved or reahsed d:rectfy or indirectly from a serious crime.
The K14,439, 966 50 was derwed drrectfy from the Theft, which is classified
as a felony, a serlous offence zn our penaf law.

The essence of" .t_he offqu:e '-c_r__eqt_ed in section 35(1)(c) of the Money

'--Laundermg 'Act rs 'acq‘ﬂfrfng po;sessing or using property knowing or
behevmg the same to have been derived directly or indirectly from
proceeds of cnme The 15t accused was given K13.9 million of the funds
derived from the theft. He acquired and possessed this money knowing it
was derived directly from crime. ... We therefore find that the elements
in section 35(1)(c) of the Money Laundering Act have been satisfied, beyond
reasonable doubt against the 15t accused person’.[Sic]

In the Trial and this Court the State’s money laundering case is premised on their
belief that the money was the proceeds of theft. Specifically on the fact that the
appellant stole the money in issue. We think it obvious that the Trial Court’s
conclusion and the State’s argument would be on loose ground but for the theft

conviction.




45

Now that this Court has found the theft conviction untenable should the money

laundering conviction still stand?
The charging section i.e. section 35, provides:

‘(1) A person commits the offence of money laundering if the person
knowingly or having reasonable grounds to believe that any property in

whole or in part directly or indirectly represents any person’s proceeds of
crime_

(c) acquires, possesses or uses that property, knowing or having
reason to believe that that it is derived, directly or indirectly, from

proceeds of crime’.

(2) For purposes of proving of the r'nr;;ney_ Iaundering offence under
subsection (1), it is not necessary that thegéri‘dus cri_me be committed.

Looked at in the context of actus reus ar}d me'ri.sre.a the appellant can only be
guilty of money laundering if flrstly the money i.e. K14439966.50 is proceeds of
crime and secondly. 1f he knew or had reasonable cause to believe, at the material
time, that the said sum was proceeds of crime. In our judgment the primary
question is therefore; whether the. sum of K14439966.50 is the proceeds of crime. If
the answer is beyond doubt in: the p051twe the appeal will fail. On the other hand
the appeal will succeed lf the answer-is in the negative or there is doubt as to
whether the money is the proceeds of crime or not.

In sect1on 2 of the Act proceeds of crime’ is defined as ‘property derived or

realised drrectly or mdrrect(y from a serious crime .
Serious crime is def_ihed in the same section 2 as:
‘an offence against the provision of-

(a) any written law in Malawi, for which the maximum penalty is
death or imprisonment for life or other deprivation of liberty for

a period of not less than twelve months, and includes money
laundering and terrorist financing
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(b) A law of a foreign State in relation to acts or omissions which had
they occurred in Malawi, would have constituted an offence for
which the maximum penalty is death, or imprisonment for life or
other deprivation of liberty for a period of not less than twelve

months and includes money laundering and terrorist financing’.

Meaning therefore that property is not ‘proceeds of crime’ merely because it
derives or was realised from crime. It is only ‘proceeds of crime _lf it is derived or
realised from a serious crime. And a crime is a serious cnm"'“' only if it is an
‘offence against any written law in Malawi whose maximum pena!ty is death life

imprisonment or deprivation of (iberty for not less than twelve months

For purposes of money laundering one can therefore only e, gurlty 1f they are, to
their actual or presumptive knowledge, in possessnon of property directly or
indirectly derived or realised from a senous cnm aé; defmed above. Meaning as
well that proceeds from any other offence cannot“ :obwously be proceeds of crime.
Neither can they be the subject of e money “laundering charge much less

conviction.

Coming back to the 1nstant case and proceedmg on the above analysis of sections 2
and 35(1) of the Act the quest1on whether the sum of K14439966.50 is proceeds of
crime must change a httle It 15 now whether the said sum is ‘derived or realised
drrectfy or rndrrect!y from an: offence agmnst any written law of Malawi whose
maxrmum penai ty is death or hfe imprisonment or other deprivation of liberty for
a period of not less tha\n ‘twelve months’. If the answer is in the positive we will
answer the second question which is whether the appellant/accused knew or had
reasonable grounds fer believing, at the material time, that the property was such.
The guilty verdict will only be maintained if the answer to both questions is
beyond doubt in the eositive. If the answer to both questions or any one of them is
in the negative or there is doubt in respect of the answers the conviction will be

overturned.

The answer to the first question is obvious enough in our opinion. It is in the
negative. There is no evidence that the sum of K14439966.50 derived or was

realised directly or indirectly from an offence against any written law of
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Malawi punishable as above stated. The money laundering conviction cannot

stand in the absence of not just the theft conviction but any serious crime.

Just a word about section 35(2). It most likely is a misnomer. From our debate
above it should be obvious that a money laundering charge cannot stand in the
absence of proof of the commission of the serious crime from which the property
the subject of the money laundering charge derived. One just cannot talk of
money/property having derived from a serious crime, of proceeds of crime and of

money laundering if the serious crime itself was not committed.

The above notwithstanding we realise we are not reinventing the wheel in so far as
money laundering is concerned. We therefore decided pd take a look at how the
English jurisdiction has dealt with maney laundering .\‘A'n'th speciél emphasis on
criminal property. Particularly engaged are sectiqhs B_ZQII;éind 340 of the Proceeds of
Crime Act 2002[POCA] of England and sec_tiﬁhs__l 51 ar_ld 93C(2) of the Drug
Trafficking Act 1994[DTA] and Criminal Justice Act[CJA] 1988 of England
respectively which are not too distantly related to d'u:r own sections 2 and 35 of the
Act.

Section 51(1) of DTA ijroyidesﬁ'_ "
a% - part il
OFFENCES !N CONNECTIONW!TH PROCEEDS OF DRUG TRAFFICKING
51., Algd'bisitit:;ﬁ;_Pos.srcl-:;.s.sﬁion or Use of Proceeds of Drug Trafficking

(1) A'pe'rson is guilty of an offence if, knowing that any property is,
“or in whole or in part directly or indirectly represents, another
person’s proceeds of drug trafficking, he acquires or uses that

prd,berty or has possession of it.’
Section 93C of CJA reads:

(1) ‘A person is guilty of an offence if he-
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(a) Conceals or disguises any property which is, or in whole or in
part directly or indirectly represents, his proceeds of criminal
conduct; or

(b) Converts or transfers that property or removes it from the
jurisdiction,

For the purpose of avoiding prosecution for an offence to
which this Part of this Act appliesor=the making or

enforcement in his case of a confiscation ofder_.

(2) A person is guilty of an offence if, knowmg or hovmg reosonobfe
grounds to suspect that any property rs or in whofe or in part

directly or indirectly represents another person 3 proceeds of
criminal conduct, he-

TR

(a) Conceals or dfsguises 'fhot ﬁfapefﬁ};-”‘ar

(b) Converts or. transfers thot property or removes it from the
junsdfctron, for the purpose of assisting any person to avoid
prosecurron for an offence to which this Part of the Act

opp(res or the mokmg or enforcement in his case of a
confrscotron order

Section 329 of POCA: '_: "
(1) A Iperoop cOmr_nf..;.“js'_lon offence if he-
(a) Acqoire_s.crr;rornot property;
(b) Uses crfm:ihol property;
(c) Has possession of criminal property.
In section 340(2) of POCA criminal conduct is defined as:

‘conduct which-

(a) Constitutes an offence in any part of the United Kingdom, or
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(b) Would constitute an offence in any part of the United Kingdom if it
occurred there.’

In section 340(3) of POCA property is criminal property if-

(a) ‘It constitutes a person’s benefit from criminal conduct or it represents
such a benefit (in whole or part and whether directly or indirectly), and
the alleged offender knows or suspects that it constitutes or represents

such a benefit.’

The Supreme Court in England held, subject to what it called immaterial
exceptions, in R v GH [2015] UKSC 24 that the actus reus for a section 329 offence
was acquisition, use and possession of criminal property while the mens rea is

knowledge or suspicion that the property was cnmlnal property
In paragraph 20 the Court said:

‘there is an unbroken line of dﬁthorr‘ty""that it is a prerequisite of the
offences created by sectrons 327 328 and 329 that the property alleged to
be criminal property shou!d have. that quahty or status at the time of the
alleged offence.__!t is “that prg-ex;stmg quality which makes it an offence
for a person to. d'ébj Wrththe ;prbperty, or to arrange for it to be dealt
with, in any Bf-__the prohi_bizt'e"d._ way.s__..' To put it in other words, criminal
property "fc(- :tlﬁéf'purp_z;._is'es sectfbns 327, 328 and 329 means property

" obtained as a ."fe,sdlf’t"‘of or in connection with criminal activity separate
/i rom .th&t- whr‘ch 15 the subject of the charge itself’.

InRv Lmzou [2005] 2 Cr App R 618 the Court said:

‘criminal property within section 327 meant property which was already
criminal at the time of the transfer, by reason of constituting or

representing a benefit from earlier criminal conduct and not the conduct
which was the subject of the indictment’.

In Kensington International Ltd v Republic of Congo(formerly People’s Republic
of Congo) (Vitol Services Ltd, Third Party) [2007] EWCA Civ 1128 [2008] 1 WLR
1144 it was said:
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‘the mental element of the offence includes knowledge or suspicion on the
part of the defendant that the property in question is criminal property,
but that cannot be the case until it has been acquired by means of criminal
conduct. In order for an offence under section 328 to be committed,
therefore, the arrangement into which the defendant enters, or in which
he becomes involved, must be one which facilitates the acquisition,
retention, use or control by another of property which has already become
criminal property at the time when it becommes foperative. That

requ:rement is not sotrsﬁed if the only arrangement into whrch he enters is

See also R v Geary [2010] EWCA Crim 1925, [2011 1 WLR 1634 R v Amir and
Akhtar [2011] EWCA Crim 146, [2011] 1 Cr App R 464 and JSC BTA Bank v
Ablzazov [2009] EWCA Civ 1124, 1 WLR 976 where SECtIOﬂS 327 328 and 329 were
described by Moses LJ as ‘parasitic’ offences, because they are predicated on the
commission of another offence whlch has welded proceeds which then become the

subject of a money laundenng offence

About proving that a partlcular property 15 cnrmnal property a recourse into the
history books is necessary In’ the '''' days of the Drug Trafficking Act 1994 and
Criminal Justice Act 1993 the mdlctment needed to allege and prove the drug
trafficking or cnrmnal actmty out of Whlch the property arose. The drug
trafficking or crlmmal conduct was in other words an essential part of the actus

reus. See_R v Montﬂa [2004]UKHL 50 and also R v Ussama Sammy el-Kurd.

Things have 'cha_nged‘ a bit since POCA. There is now no dichotomy between
criminal property. arising out of drug trafficking and that arising from any other
criminal conduct. C-'r'*iminal property is simply property derived from criminal
conduct. See sections 329 and 340 of POCA. Consequently the Crown does not now
have to allege and prove a specific offence or specific class of offence in order to
show that a certain property is criminal property. In R v Anwoir & Others [2008]
EWCA Crim 1354 Latham LJ said there are two ways in which the Crown can prove
property is criminal property. Either by showing that it derived from conduct of a
specific kind or kinds and that conduct of that kind or those kinds was unlawful or

by evidence of the circumstances in which the property was handled, which were
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such as to give rise to the irresistible inference that it could only be derived from
crime. See alsoc Rv F & B [2008] EWCA Crim. 1368.

Much the same was said in Ahmed v Her Majesty’s Advocate [2009] ScottHC
HCJAC 60. Before both the High Court and the Court of Appeal the Crown sought to
draw an inference from the totality of the circumstances, and in particular from
the way it was handled that the cash in issue was criminal property. The Crown
argued that:

‘what the Crown has to prove is that the property is or represents, in whole
or in part, directly or indirectly, benefit from crime, wi thout specifying the
nature of that crime’. G

The Trial Judge was of the Crown’s mind. In his__:__lcharge'-to't'he jury he, inter alia,
said: ¥ i -

‘For the purposes of the Act, however lt does not matter what sort of
crime the profit has come: from It IS not necessary in relation to the
offences created by thrs part of the Act for the Crown to prove the source

of such proceeds prowded of course, that the source was criminal’.

On appeal the appellants contended that on a proper construction of POCA and in

particular havmg regard to SECUOH 340(2) and (3) it was necessary for the Crown;

&: § ey

& 'in every case where a charge of money laundering was brought, to
"prove that the property which an accused was said to have, ... was
'-'?-,_j_"property Whrch formed a person’s benefit from a specific criminal
offence or, at least his benefit from a specific class or type of
criminal offence’.

The Scottish Court'.-df Appeal agreed with the Crown. In paragraph 12 of its
judgment it said:

‘part 7 of the Act is plainly designed to prevent the laundering of ‘dirty’
money or other property constituted by any person’s benefit from criminal
conduct. It requires no special knowledge to appreciate that criminal
conduct may be of many different kinds, and that cash or other property
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can be accumulated by the same person or persons as a result of many
different forms of criminal behaviour, whether drug dealing or
racketeering or theft etc. Against that background the question to which
the language of section 340(2)(a) gives rise, is whether it is enough in any
case to prove that the property must have derived from some offence, or
offences, or whether it is necessary to prove that it derived from a specific
offence, or offences. There is nothing, it appears to us, in the language of
section 340(2)(a) which suggests the latter. Indeed mRvNW and Others
[2008] EWCA Crim 2, ... it was acknowledged by LowsLJ deliverfng the
opinion of the court, that the force of the Crown Ly posrtron in thot case
rested ‘in the fact that the statutory words appear to contarn no reference
certainly no express reference, to any need to portrcu!anse ‘the crime or

class of crime in question’. ...... . it is one thmg for Parlroment to have

reasonable doubt that any property is the product of some criminal offence
or offences. It would be qurte onother to suppose that Parliament intended
the Crown to undertake Jn every case the heavy additional burden of
proving the spec:flc offence or offences from which any particular property
derived. Of course proof of the partzculor provenance of criminal property
may, in certom coses be entrreiy possrbfe but to senior counsel’s question
‘how can one know the property is derived from criminal conduct unless
one is oble to prove a barticular offence or at least class of offence?’ there
is;. we thr_nk, a ready answer. It is not difficult to conceive of
cfroijmstonces, particularly perhaps relating to the handling or movement
of {orge" sums of cash, which could readily be said to yield an inference, in
particular absent any innocent explanation, that the cash was acquired as a

result of criminal conduct, even if the particular offence, or offences, was,

or were, unknown.

This too was accepted in R v NW and Others, in particular paragraph 16 where it
was said:

‘we did not understand the respondents to submit that there could never

be a case in which the Crown might properly invite the jury to infer from
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the available facts that criminal activity was the only reasonable and non-
fanciful explanation for the presence of the relevant property in the hands
of the defendants, even though there was nothing to show what class of
crime was involved. We would in any event reject so general and
unqualified a proposition. Everything, of course depends on the particular
facts. The protection of the defendants is such that an inference can only
properly be drawn if it meets the criminal standard of proof, and the jury
must of course be so directed’.

Is our approach to money laundering especially cn'minal prope'rty any different
from that of the English courts? It is obvious we are smgmg from the same hymn
book. Maybe not the same song. It therefore is f0| the Crown or 1n our case, the
State to prove a case beyond reasonable doubt. lt is, m our understandmg, of what
that case is and the manner of dealing W1th cnmmal property that we have drifted
apart. For us the State must prove that: the accused had inter alia possession of
property which he knew or had reasonable cause to beheve was the proceeds of
crime. For the English they must prove that the accused had inter alia possession
of property which he knew or suspected was criminal property[our emphasis]. the
English prosecutors I‘IOW[] e. smce POCA] no longer have to allege and prove a
specific or a specmc class of cnme as the origin of the criminal property. They
allege crlmlnal conduct generally and tay before the Court evidence of the
c1rcumstances in whlch the property was handled/obtained which are such as to
give nse to the 1rresist!ble ‘inference that the property could only have derived

from conduct constl_tutmg an offence i.,e. criminal conduct,

Contrast the above w1th our situation. Section 35(1) provides for more than
criminal conduct or. offences generally. It specifies the class of offence from which
the proceeds of crime can derive namely a serious offence which is defined as an
offence against the written law of Malawi which is punishable by a maximum
penalty of death or life imprisonment ar other deprivation of liberty for a period
of not less than twelve months. When the State therefore alleges that an accused
knowingly possessed proceeds of crime it is alleging and undertaking to prove
knowing possession of property deriving out of an offence against the written law

of Malawi punishable by a maximum of death penalty or life imprisonment or other
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deprivation of liberty for a period of not less than twelve months. It is imperative
that such offence or class of offence is specified if not in the indictment then most
certainly in disclosures or addresses to the court. Otherwise the Court would not
be able to conclude that the property derived from a serious crime as statutorily

defined. And the accused would not know the offence from which the property
derived.

Then there are sections 128 of the CP&EC and 42(2)(f)(ii) of the Constltutmn They

apply across all prosecutions. The latter is actually part of ou ‘falr trial regime.

They require that an indictment gives particulars of the allegatmns against the

accused. The latter goes so far as to oblige the State to 1_ the accused of the

allegations against them with sufficient partlcufanty. Would n the l1ght of the

en mg, l1ke the Enghsh courts

above two provisions the State get away with c___
have allowed, that there is nothing in the law requmng them to spec1fy the serious

crime from which the proceeds of cnme denve? The answer can only be in the

blindfolded. The trial would most cerl:amly be agamst ‘the spmt and intendment of
section 42(2)(f)(ii).- Our law; “as' lt presently stands is in our judgment still very
much as the law in England stood b.r jl’ore POCA The State[indictment] must specify
the serious crime or class of senéus cr1me from which the proceeds of crime

derived. Like it d]d in the mstant case _

The above notwnthstandmg we have no doubt that we, just like the English, do not
always have to use cll_rect evidence in order to prove that certain property is
proceeds of '_crjmé:'?we'éan also resort to the circumstances of the case, including
the manner m ;w_hicl‘n the property was handled to do so. As long as the
circumstantial evidence is such as to prove beyond reasonable doubt possession of
property which the accused knew was the proceeds of a specifically alleged serious
crime or class of serious crime as defined in section 2 above-mentioned. About

circumstantial evidence generally see also Nyamizinga v Rep 1971-72 ALR Mal 258.

So would a resort to the circumstances of this case including the manner in which
the money was handled have produced a different conclusion? We have to go back
to the allegation against the appellant namely that he possessed the sum of
K14439966.50 knowing the same to be proceeds of a serious crime to wit theft. Is
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the evidence of the circumstances in which the cheque/money was handled such
as to give rise to the irresistible inference that it could only have been derived
from theft? In the alternative, and notwithstanding that this might be at variance
with the actual allegation against the appellant, would the circumstances in which
the cheque/money was handled be such as to give rise to the irresistible inference
that the cheque/money could only have derived from any serious crime/offence?

If the answer were yes what would that offence be?

The proven facts are simple enough. The appellant gave a GOM cheque to PW3.
PW3 deposited it in the Company’s account and later ‘drew_the sum of
K13900000.00 which he handed over to the appellaqt.c-ﬁThere_-.is nc.l'.e__vidence of
theft about the money or the cheque. There is none about the cheque ha\.-r'ing been
improperly or irregularity originated, issued, col_tecte'd',\-:e_neashed or the cash itself
having been irregularly obtained from the Companylﬁehk by the appellant. Or of
the cheque or the money having been surrepUtmusly handled which was the case
in the English cases where the cash. had traces of drugs in one matter and was
delivered in a cloak and dagger “fashion: by persons with known criminal
backgrounds in another In our ]udgment the irresistible conclusion would never be
that the money derwed from theft Or from any serious crime/offence as above
defined. M, sl

The sum total -'dj .___thé-.:above\Jfﬁepatg::_i__s_-_t_h:;t except for the need to specify a
predicate offence.'ofr‘ a ct'ass thereof there is not much difference between our and
the Enghsh Junschctmn s approach to especially criminal property/proceeds of
crime. In the mstant Ease it matters not which way we look at the facts and the
law. There is no e\ndence that the sum of K14439966.50 is proceeds of theft or any
other serious cri'fﬁe.-_The conviction for money laundering is untenable in the

absence of proof of the serious crime from which it arose.

Relief

We have set above this Court’s powers on appeal. The appellant seeks that the
conviction for money laundering be set aside and its sentence set aside. We will
grant his request. The conviction for money laundering contrary to section 35(1) of

the Act and the sentence imposed in respect thereof is also hereby set aside. The
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appellant will be set at liberty unless there be some other lawful reason for not so
doing.

THE SENTENCES

The appeal against the sentences is a non-issue the convictions against the

appellant having been quashed.

RESTITUTION

The Trial Court ordered that the sum of K24179120.79 be re.ﬁtiti:Jted And it was.
Now that the convictions and sentences have been set a51de should the money or
any part of it be paid back to the appellant? We do not th1nk so. It-must be
remembered that this same money was also used to restltute 1n respect of
Kasamba’s conviction. This appeal is not about Kasamba H1s conviction and
sentence remain valid until a contrary pronouncement is made thereon by a court
of competent jurisdiction. Any restltutlon by h1m in relatmn to that conviction
must therefore still stand. Repaymg the money to the appellant will undo the
Kasamba rest1tut10n For that reason the mcney will remain as restitution for as

long as the conviction against Kasamba rem_ams in force.

We so order.

Dated this 23" day of March 2018 at Biant_yﬁe‘.
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