IN THE MALAWI SUPREME COURT OF APPEAL
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M.S.C.A. CIVIL APPEAL NO. 26 OF 1988
(Belng Civil Cause No. 221 of 1985)
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- and - .
PRESS TRANSPORT (1975) LTD ... eannnn RESPONDENT
CORAM : The Hon. Mr. Justice Unyolo, J.A.
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The Hon. Mr. Justice Tambala, J.A.
Appellant, present, represented by Mhango
For the Respondent, Jussab

Courl Reporters, Longwe/Maore

Official Interpreters, Chilongo/Gomani

JUDGMENT

Tambala, J.A.

This is an appeal against Lhe decision of the High Court
which, on 13th September, 1988, entered judgment for a sum of
K908.55 in favour of the respondents and awarded them costs on
the subordinate court scale. Mr. P.M. Pinto, the appellant died
about one vyear after the judgment of the fligh Court was
pronounced. This appeal is pursued by the Administrator of the
appellant's estate. '

The respondents are a limited liability company engaged in
the business of transportation of goods. In or before 1983 theyg
entered into a contract with the Import and Export Company ofi
Malawi to uplift sugar from SUCOMA in the Lower Shire to variousj|
Chipiku depots throughout the country. At about the same time]
they had another contract with Hardware and General Dealers Ltdz
to carry goods and deliver them to various places in the countryL

as directed by them. The respondents' fleet capacity was not%
adeguate to enable them to discharge satisfactorily their}
obligations under the contracts. They were compelled to*
sub-contract some work. They sub-contracted the appellant wh@

was running Lltransport business under the name of Ndllekenlf
Transport to carry the sugar from SUCOMA to various Ch]plku%
depots. o
The appellant did not have sufficient resources to

perform his duties wunder the sub-contract. It was therefore:
agreed between them that the respondents would supply fuel to the!
appellant's truck. The cost of the fuel would be deducted fLom

the payment due to the appellant under the sub-contract.

The respondents arranged with OILCOM to pay in advance for
their estimated fuel requirements each month. At the end of th@f
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mopt b QILCOE wenld sl a nlalement lo the feSpoinonis showing
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ihe batlagee of the fuel and the woney reguired Lo replenich the

m e oo Ao a resull of this arrangemenl Lhe respondents would

Graw fuel (rom any OTLCOM fuel stalion by means of an L.PP.0O. 35

sued by thoem.

[+ was agreed bolween tho pavrtics to the sub-conliact that

hefore making a trip the appellant wouid obia in from the office 5
of Lhe vespondcnts..gn - P.G. Fer Lhe sopply of fial he would}
Fake the L.P.O. to any OLLCOM fuel stalion v.ore he would oblain
diesel which wouid be filled in his truck.  wILCOR would
eventually send an inveice to the respondents snowing the guoan
Lity and valuce of the diescl suppliecd Lo the appeliant. linon re
il ;'\ ool the iaveice Lhe respondents would issue a debilt nole Lo
the appel lant. This deocunenl wouid show the value of luel which
wati ld evenluaily be deducted Crow Lhe payiieanl:y due Lo Lhe appel4
Berh. . ‘
The ovidence on record shows thal the appeilant made Lew.
Lring gaveying sugar o behalf of the respohdenls. fte regeivody
payment on Lhose Lrjips and (he rvespondents were able Lo deduct:
i value of Ffuel supplied to him. Then the appellant, withoub
thoe knowledgs of the 150:‘;;70n(1(‘nl s, stopped Lransporting l;lm sugar H
Lthay was at ler he had collected a number ol L.P.O.s {rom Lhe
office of he respondenls on the protest that he would use

r
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el supplied Lo bhiim o dn peiyforming his dulies undev tiao sub-

The respondenls began receiving comniaints from Tmport and
&y \_O’hl)ﬂllv hhed ".;.H'. Liteir sugar was nob baeing carvied [ron
SUGCOMA to Chipiku ('!ﬁ;’,\r:»tﬂ. ey, howevsr, conbtinued Lo receive
',:*.\/(t:l,c:.er; l'iom O1HS0OM M ) stalions showing that diesel was
supplicd to the aope ]: v, using Bhear T Pe@abs hae appellant
made no clLaims Tor }m n:,r:nl_ for carvying the sugar. There was
theratfore, no paviwent from which the value of the fuel =shown an
tue subsequent invoiaces could be doducted. "he value of the [uc
shown on the invoices which OTLCOM senl to the respondents afller
e appellant had  stopped transporting  the  sugar  came Lo
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The appeliant testified before the lower courbt that his
dealings with the reapondents ware conducted through the Afyrican

Busipessmen Association, commondly known as "ALBLAL". The
rospondants made arrangement with the ABUAL thalt ils members
should carry gowls on el bhehalf. e conceded, however | that
he wan engaged by Lhe respondenls as a sub-vontra-lor. lie said
tiat he would report wiih bis Lruck to thoe premises of A.B.A,
whoro e would giveohinm a wavbhill which he Look Lo the office

ol vihe 15(*.":p;,>31»:i£'%:‘.i 5. He would wmeet ®r. dNdubtaya i1n the accounls
ctiice. e would show him the waybill. . NJdultoaya would then

Give the appelitant an LL.P.O. to purchase fuel {rom any OILOGH
Fidlang station.



L wan Lhe appeilant s evidence o the cour b bhalow  baad

Atlor filling his Lruck with diesel he wonld qgo to cary the
qoods and deiiver them to the rvequirved desiination. The porson
receiving the goonds would sign Lhe wayiiil. He wouild take the

signed waybill to #HMr. Hduvaya Lo process payment. e would then
roceive his money from a paymaster who would ensure Lhat Elve sl
of fuel suppiied Lo him was deducted from the payment. e also
roceived a copy of a paymenl voucher in respect of cevery payment
which he received. .7t was Lherefere Lthoe conlenbtion of the
appellant Lhat he used the fuel which was susplicd to him by Lhe
respondents  in carcying  the sugar  and  de. ivering it Lo the
3 |

roquired destinations and that the cosl of such fuel was deducled
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roem the paviecents which he received.

it was further Lhe appellants' story before the trial judqge
thaot he subscaicnltly received a letler yom FHessrs Sacranie, Gow
and Company demanding A sum ol K5, 563,01 being the value of Mg

::;:;\p‘.im! to him. e took the leltlter and copics of  Lhe payment
yauchers Lo tiie pavimaster al Lhe respondents' ol fice. During his
(,ii‘:',l!;ill."‘f?}()n with LUtie paymaster he vealisced that he was beinqg
overcharged for lucel. il was being debiled with retail prices
instoad of Lhe agreed wholesale prices. The paymasler agreed Lo
issue him a credit note for Lhe amount in excess of Lhe wholesale
ATLoRgs lie wan  asked Lo leave the letier and  the pavment
vouchors,  te leil the docuinents wilh the pavieasler
The Lrial Gudge, atler carefully reviewing Lhe evidence
helfore him came to the conclision Lhat alter the appellant lLook
thie aflecteqd I,.P.).s from the rospondents' oijfice and drew luel
at Oilcom filling slations he 4id ncock make the trips rogaired
vider  the sub nlu]( L The learned Judge ebserved Lhat (he
1
!

anpallant fai od Lo ;::‘ov;.:x-"(z Lhe payment vouchers which could show
Livat Lhe ro-‘;;r ondents deducted the value of the fuel from Lhe
s
|l

moiney pard L i The dloarned Judge vojected the appeliania!
sLoiy that 11, lelft tiic payment vouchoers with the respondenthts!

pavinaster who was subscequent ly dismissed.

Miter corefully examining the lolal evidence w‘\irh W
addu "rzd before the {irial  Jdudge e have come to Ui same

Bl

conclusion that after he drow fuel worih ¥4,826.01 from )il,cmn

Firiling Stations usiing the repondents' L.P.0O.s the appellant did
ot wmake Lhe Lrips reguirved ander the Lerins of the sub-contract.

N 5

e vsed sucin Jucel Tov other purposes toltally unconnected with hig
coiligat bons LHG 6T Lhe agrecement bolween himself and the
vespendon s .

The apreilant successinlly railsed the GéGelence of iliesgalily
of  contract  in the Courit  beiow. Reguiation 5 = (1) )i

(O}
Precservation of Pubiic Security (Conservation of Molor TFucl)
Regulations proinibils the sale or purchase of fu=el on credit From
o T L TR . ). s E § Z 3
A el Blabioh. The lTeairned Judae accepted bis contention hat
wvihien b deow fael at the Tuel atations using Lthe L.P.O.= the
respondents, through Ovicom acling as their agent | sold dicsel Lo
aimoon crediv. Ul rejected Lhe respondenls' argument that  the
purchase of the ddiessl did volt btake place at Ffuel sialions bul at
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e respodosbls  premlses whon e LP=0.7 wopn imsyeel La he
anppeliant. Aiter  careful considerabice  of fhe Fawts s
covinsels' arguments which were presented a0 the Cosc LU bedow we
Fave no good reaszson to disagreae with the learned Judge. Woo [ ind
no Taull with the concliusion which he reached on that matter. We
are salisiiod Ciha thie appellants! deicuce based on Lhe
ilicgality of  the coniract beslween thie parties was  vightl ¥

uphé lds

The appelianty “in the courl below, proaduced delivery noie

NO ‘) 56 showina that 100 litres of die~1l worth K81.50 was
supplied to him. le also produced delivery nolte No. 9183 showing
I 00 ! i res of diesel worth {122.2%. ile said that bhe purchased on
Lha dlesel shown G the Lwo docunen s Lrom Lhe
vr\zmma' s' Gepot. Ue Diviher produced two cash sales: VISR

: JoAa n:‘! NHOL024004 tssucd by Mobid Ol and Oidlcom respectively.
They oach chow 7 U() Jitres of diesel worth K352.40. The Lotal

vaitice ol fucei shown on vhe tour documents 1o KO908.55.

Aiter upncelding the delence vaicosi by the appeliiant  the
lLearined Judge  proceedad Lo enter  udgioent  in favour of  the
l‘w:':;n".n'imll s Tor the sam o of K208.505. The learned Judge grossiy
cirred heve.  he four documeonts Lendered by the appellant did nol
Form part of the case for the respondoenlbeas. These documents wore
proauced  for the purposce  of  showing the obvious [{act  (hat

L
whoiesnla prices for fuel weve lower than the retail prices.
Again the two cash sales should have made it ciear Lo the learnod

Judge that Lhe appellant used his own cash amounlting to K704.80
to purcnase 800 lLitres of diesel. "hevre was no basis  fon
reauiring the appeliant Lo pay the K903.65. Having upheld the

appellant's defence based on Lhe fllegality of the conlract
betwecn himscelf and the respoundents the learned Judge should have

simpd ¢ dismissed the plalatiff's acktlon in its entipety.

Ve would Lhoreinre allow the appenld. The Jjudgment ol the
lowesey wonrl reguiring bthe appellant be pay the rospondests

KGR ., 55 3.8 ek '1\\,|_(J(",.

e mun. mow desl wiih Lhe issye of e6818 velsling bo Lhisd
arpenl and the proccedings in the Courlt below. Counsel ler the

&

respondents contonded that the appellant should noet be awarded.

g A 3

e costs of Lhis appeal because the ilssue upon which this appeal
VaruE was non rajmed it lhe Counrr bholows (Il cited the (i‘n‘: e of:
Siipson v Cvpidl e (1821) 3 K.b. 243 as supporling the propoesilion.

that where an appeal succeeds on a ground which was not raised ing

the LXial eourt the appellate courl mag dr‘ny the successftul paviyy
the costs of thie anpeal, The case of Simpson v Crowle supra's
doees indeed supporl that proposilion. ( n Lhe present a g{ﬂ;:ﬂ“ Ll
trtal wouet erroncously enveped udgment.  in favour of the
responden b The appeicant could not raise the issue of a WiITOiI
;fs!i(h‘._‘;mon L lﬁ'f{'f();"? i l: was nronounced by Uhe court. The only lorum.
viich alfiorded him an opportunity Lo altack the learned Judges''
Judgment ix this Couvlt. We take the view Lhat the case ciled by,

Counael 18 of wme rolevance hore, Counsel's contention, however
. - = T ~ ' i B !

compel Ted us Lo gonsider whei Ler Ehemre ars presenlt i Lhis appeal
2] _ s ) H N ~ k - "
grounas upon whitch a discretion to deprive a successiul appellant}




of his costs could be exercised.

The general rule is that costs are awarded in the courts'
discretion. That discretion is not however absolute. It is
fettered by some judicial considerations. Normally costs follow

the event. A successful litigant is "prima facie" entitled to Ck

e

the costs of the litigation. It also follows that a party to an
appeal who is successful is generally entitled to expect the
costs of the appeal paid to him. Perhaps this is a major factor
limiting the courts' discretion in awarding costs. The remarks
of LLORD STERNDALE M.R. in the case of Ritter v Godfrey (1920) 2
K.B. 47 would seem pertinent. His Lordship at page 52 said:-

"But there is such a settled practice of the Courts that
in the absence of special circumstances a successful liti-
gant should receive his costs, that it is necessary to
show some ground for exercising a discretion by refusing
an order which would give them to him. The discretion must
be judicially exercised, and therefore, there must be some
grounds for its exercise for a discretion exercised on no
grounds cannot be judicial."

In the present case the appellant drew fuel worth K4826.01

which the respondents had paid for in advance. He used it for
his own purposes quite contrary to the terms of his agreement
with the respondents. The latter will lose this money com

pletely. It would seem to us that the respondent honestly be
lieved that the transaction was a sound business arrangement

s 1T
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which was intended to assist the appellant. They lost their case?

on a purely technical ground.

The appellant's defence, it must be appreciated, did not
succeed in its entirety. 1In the lst and 2nd paragraphs of the

defence the appellant denied owing the respondents the money. He .
claimed that the cost of the fuel was deducted at source from the

payments which were made to him. He implied here that he made
all the trips required by the agreement between himself and the
respondents. He failed totally in this defence. He succeeded
only in the alternative defence which was pleaded in paragraphs
3, 4 and 5 of his defence. The respondent, therefore,
successfully resisted the first part of the appellant's defence.

We believe that there are present in this appeal sufficient
materials upon which this Court can exercise its discretion in
refusing the appellant his costs both in this Court and in the
Court below. We consequently set aside the order of the High
Court requiring the appellant to pay costs relating to
proceedings in that court on the Subordinate Court Scale. We at
the same time order that the appellant shall not be entitled to
costs both in this Court and in the Court below. Costs already
paid by the respondents following the order of the High Court
shall be paid back to them.

DELIVERED at Blantyre this 20th day of March, 1992.
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