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Nyirenda of CGounsel for the petitioner
Tsitei, respondent, in person
Kalimbuka - Official Interpreter

Ngalu = Court Reporter

The petitioner prays for the dissolution of her
marriage to the respondent on the ground of his adultery

with the comrespondente. The

respondent denics the allegass

tion and in turn he cross=~pectitions for +the dissolution of
his marriagc to the petitioner on the ground of crucltys

The petitioner and the respondent joined together in

matrimony somctime in 1973,

Howecver it was only on 3ist

May, 1975 when they marricd under the Act at the Officc of

the RegistrarsGeneral in Blantyree Thoy lived and cohabited
together first in Ndirande location in Blantyre and subscquently
at Kawale location in Lilongwes Both the petitioner and the
respondent arc lMalawians resident and domiciled in this countrye
There is issuc of the marriage, namcly IManucl Tsitsiy a boy
born on 26th Octobery 1973; Sofina Tsitsi, a girl born on ‘
16th Ilay, 1975; and Mabvuto Tsitsiy a boy born on 12th February,

1979

I proposc to decal first with the petitione Put briefly,

the petitioncr®s casc on the

pleadings is that sincc Junecy

1978 thc respondent has habitually committed adultery with the

co=respondent and that he has

narry hcere

as a matter of fact purported to
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Pausing there, it is common casc that the partics here
lived and cohabitcd together happily but only for a fow yearse
It was not long beforc the marriage sourcd. Ilatters then
camc to a hcad in 1978 when the ruspondont scent the petitioncr
packing to go and stay with his parcnts in the villagce She
was therc for threc months and thercafter she rcturncd to the
natrimonial housc only to be despatched to a rented housc in
onc of the locations on the ouusklrts of LilongwcCe

The cvidence reclied on by the petitioncer is basically
circumstantial. She told the court that in the first instance
the respondent did intimate to her, beforc he sent her away
from the matrinmonial home, that he wanted to marry another
wonian from his honec area., It was the petitioncr's cvidence
further that when she returned to the nmotrinonial home (fron
the respondentts hone, that is), she found a woman there who
however disappearcd before she had a chance to talk to her to
find out who she wase. She said that when however the rese
pondent came he disclosed to her that the worian was his "“wifc
and accuscd her of interferinge Finally, the petitioner said
that she saw the woman a sccond time ot the matrinonial hone
when she went there on & subscqueont occasione 4And she testified
that when she cntered the housce she found o Bible with the
nanc "Irse Helle Toiltesl" written on ite

On thesc facts the petitioncer asks the court to draw
the infercnce that the woman she says she found at the matrie
monial home on the two OCOuolOﬂS is the co=rcspondent naned
in this casc and further that the respondent committed
adultery with hcra

I have given the matter most anxious consideratione
The respondent docs not disputc having scent away the petitioncr
from the matrimonial homcs He said the petitioncer was hersclf
to blame for this in that shc took to nagmlnv a2t hin all the
time with the result that hc rcckoned it was dangerous for
then to continue living under onc roocfe The rosponﬂont went
on to say that after tho petitioncr had left the matrinonial
horie he ciployed a nanny, Nebanda by name, to look after his
thrce children from a provious marriagece. He deniced having
brought the co=rcspondent to the matrimonial hore cither as
a wife or at all and/or having cormitted adultery with hcre
Indeced he said he does not know dnybody by that namce Finally
it was the rospondon+75 cv1dcnco that it was only in January
1980, long after the issuc of the petition in this casc, that
he succumbed to an adultcerous rclationship with onc Janct Jabese
He discloscd that he is now living with thbt wonan in adultcrous
union and that alrcady therc: are throe children, the first
having bcen born in Deccorber, 1980,

I pausc there to observe that the respondent crerged
unshaken in his ecvidecneccs It is also to be observed that the
petitioner failed to trace the co=respondents Having so
failed she theon applicd to the court to scrve the petition
upon thc co=rcspondent by advertiscments in the local presse
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Even then the co=respondent did not surface. In ny judge
nent thesce facts tend to lend credence to the respondentts
contention that the co=rcspondent docs not cxiste

I said carlicr that the petitioner said she got the coe
respondentts nanc from a Biblcece She did not however bring
the Bible in question to the courte

Further it is the petitioncr®s own cvidcnece that on both
the two occasions she woent to the matrimogial home the woman
quickly disappearcds Surcly, if the woman werc the respondent®s
other "wifce"™ onc would cxpect her to have rcmainced therc rather
than turntail.

A1l in 211 I anm not satisficd that thce infcrence of
adultery can safely bhe drawn upon the available cvidcencce
Accordingly the petition fails and is disnmisscde

But before moving on to & cal with the cross=petition I
should perhaps nention that I have sympathy for the petitioncre
There con be no doubt that she has gone through very humie
liating cxpericncce It will howcever be rccalled the respondent
adnitted at the hecaring that he has since Januaryy, 1980
habitually comnitted adultcry with onc Janct Jabese The
petitioner ney thereforce bring fresh proccedings if she is
still minded %o hawe the narriage dissolved. But let it
not be thought that I an, in saying this, in any woay cncouris
ging her to do so.

I now turn to the cross=pctitione Thc rcspondentts
casc on the pleadings was firstly that the petitioner is a
wonan of drunken habits and, sccondly, that shc treated
him and-his children from his previous narriage with cruclitye.
However, whcn the respondent's turn to give cvidence canc
he sinply defended the petition and said that that was all
he had to say in this casce It was only when thce court drcw
his attention to the cross—=petition that he came up with some
cvidences With respect the cvidence adduccd on this aspcect
was by and large hearsay. Indeced cven if the same were to be
accepted, the incidents discloscd were of & trivial naturc
which cannot stand the test of legal crucltys In short,
there is no nierit in the allcgationse 4ccordingly I disnmiss
the crossepctitione

Each party is to pay its own costse

PRONOUNCED in open Court this 12th day of October, 1984
at Blantyrce
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