
  

   

  

IN THE HIGH COURT OF MALAWI 

LILONGWE DISTRICT REGISTRY 

CIVIL DIVISION 

JUDICIAL REVIEW CAUSE NO. 45 OF 2022 

BICPWIEEN 

TIE STATE (on application of MARTIN LIGOMEKA) CLAIMANT 

-AND- 

THE OFFICER IN-CHARGE OF LILONGWE 

POLICE STATION RESPONDENT 

CORAM: HON. JUSTICE VIOLET PALIKENA-CHIPAO 

_ Dr. Mkowani, Counsel for the Claimant 

. Ms. R. Kumwenda, Court Clerk and Official Interpreter 

Chipaa, J | 

RULING ON APPLICATION FOR PERMISSION TO APPLY POR JUDICIAL 

REVIEW _ 
I. This is an application for permission to apply for judicial review against {he Respondent’s 

deciston in refusing to reicase to the Applicant’s consignment of timber, The application 

was made without notice but the court directed that it be heard with nolice to the 

Respondent, The Respondent was therefore served with the application but did not attend 

the hearing of the application and so the a pplication was heard unopposed. 

2. The desition giving rise to the application Tor judicial review is the Respondent’ s decision 

refusing tp release the Claimants consignment of timber when there is no one charged with 

any offonge before any court of law,



Icy 19 rule 20 of the Courts 

3, On application for judicial review, the court is prided by Orc 

PR), Order 19 rule 201) & 
(High Court) (Civil Procec fure) Rules, 2017 (hercinafter the C 

(2) of the CPR provides as follows; 

(1) Judicial review shall cover the review of _ 

{a} a law, an action or a decision of the Government or a public officer for 

conformity with the Constitution, or 

(b) a decision, action or failure to act in relation to the exercise of a public function 

in order to determine_. 

{i) its lawfulness; 

fii) its procedural fairness; 

iti) its justification of the reasons provided, if-ary, or 

liv) bad faith, if any, where a right, freedom, interests or legitimate 

expectation of the Applicant is affected or threatened, 

(2) A person making an application for judicial review shall have sufficient interest in 

the matter to which the application relates. 

4. Under Order 19 rule 20, a law, an action or decision of the Government or public officer, 

will be reviewed to determine its conformity with the Constitution. ‘The court can also 

review a decision, action or failure to act in relation to the exercise of a public function in 

order to determine its lawfulness, its procedural fairness, tls justification of the reasons; oF 

bad faith. 

5. ‘Phe court is mindful that judicial review is concerned with the decision-making process 

and not the merits ofa decision of a public body. As in the words of Lord Hailsham L.C. 

in Chief Constable of Nort Wales Police v Evans [198213 AH ERT41 at 143, 

“The purpose of the remedy of judicial review is to ensure that the individual is 

_ given fair treatment by the authority to which he has been subjected to and thal 

: ; individual judges for that of the authority constituted by law to decide the 

- | 3 | matters in question.” | | | | | 

‘This principle has been applied in local cases including the case of State, E. x pa te Pindani 

Kamwazo; Ti aditional Authority Dammbe and others [2007] MLR 378 CIC). 

6, ‘An applicant seeking fo commence judicial review proceedings i is firstly required to obtain 

eave to commence judicial review proceedings. The purpose for requiring leave i 18 twofold; 
4 
ye 
ie 

it is no part of that purpose to substitute the opinion of the judiciary or of



7. 

9. 

10. 

Il. 

a) to eliminate frivolous vexatious or hopeless appl ications for judicial review without 

the need for an inter partes judicial review hearing; and 

b) fa ensure that an Applicant is only allowed (o proceed to substantive hearing if the 

Court is satisfied that there is acase fil for further investigation ata full infer partes 

hearing. (See State, Ex parte Pindani Kanuvoza; Traditional Authority Damobe 

and others (2007| MLR 378 (IC) 

‘The Applicant’s initial application for icave to apply for judicial review was withoul notice 

but the court directed that it be heard with notice to the Respondent, ‘The direction of the 

court was not brought to the notice of the Applicant or his lawycr until after set dates passed, 

Instead of simply filing notice of adjournment for the hearing of the application, the 

Applicant through Counsel filed another application for permission to commence judicial 

review, 

The factual background as presented by Counsel for the Applicant in his sworn statement 

in support of the application is that the Applicant is a bona fide owner of timber which he 

sold to another person. The Applicant obtained a cheque payment from the buyer but before 

he could cash the cheque, the police arrested a Chinese citizen in connection with the 

purchase of the timber alleging the person who bought from the Applicant is nola genuine 

buyer, It was further stated that the police confiscated the timber and are detaining the same 

at Arca 3 police to the prejudice of the Applicant yet no one had been charged with any 

offence or been brought before a court of law in connection with the timber. 

It is therefore the Applicant’s argument that the decision to hoid the timber without 

charging anyone is irrational and unreasonable in the Wednesbury sense. It is therefore 

submitted that this is a proper case for the court to grant permission to commence judicial 

review and that the permission should act as a stay of the Respondent’s decision. [tis further 

prayed that the Respondents be compelled fo refcase the timber to the Applicant and keep 

a few picces as potential exhibits. 

At the time of hearing of the application, the court noting that there was an initial 

application filed on 25" August 2022 and the present application filed on 5" October 2022, 

asked Counsel as to which documents the application was relying on. Counsel indicated 

that he was relying on documents filed on both dates. It ig indeed noted from the sworn 

statement of Dr. Zolomphi Nkowani that the applicant is relying on both documents in his 

application. 

In the arguments, in support of the granting of permission to commence judicial review, 

Counsel cited Order 19 rule 20 (3) of the CPR and section 42(2)(b) of the Constitution as 

L
P
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{5, 

well as case of State (on the Application of suneth Sattar ve The Director of Public 

T aye 

Prosecutions and the Director of Anti-Corruption Bureau and the Attorney General 

judicial Review Cause No 68 of 2021. 

Order 19 rule 20 (3) of the CPR which the Applicant cited, is a provision which em 

es permission to 

powers 

a parly secking lo commence judicial review to apply for the cour 

commence judicial review proceedings. 

Section 42 (2)(b) of the Constitution provides for rights of persons detained or arrested 

for alleged commission of an offence. ‘The section provides as follows; 

Every person arrested for, or accused of, the alleged comission of an offence shall, 

in addition to the rights which he or she has as a detained person, have the right~ 

(b) as soon as it is reasonably possible, but not later than 48 hours afler the arrest, or 

if the period of 48 hours expires outside ordinary court hours or on a day which 

is not a court day, the first court day afier such expiry, to be brought before an 

independent and impartial court of law and to be charged or to be informed of the 

reason for his or her further detention, failing whieh he or she shall be released, 

alleged commission of any offence, From the facts as presented by Counsel in the sworn 

statements in support of the application, it is a Chinese national who was arrested in 

connection with timber which the Applicant claims to have bought and sald to another 

person. It is the Respondent’s decision to withhold the timber which the Applicant secks to 

challenge by way of judicial review as he argues that the decision is unrcasonable as no 

one was charged or taken before a court of law within 48 hours of atrest. In ag far as the 

Applicant is not in detention or was not arrested in connection with any offence, section 42 

(2)(b) of the Constitution is inapplicable. 

Be that as it may, even if the issue of the arrest of Mr. Wang ‘lenge was before the court, 

what section 42(2)(b) of the Constitution provides is that an arrested person must be 

brought to court within 48 hours of arrest to be charged or informed of reasons For his or 

her further detention failing which he is to be released. It is on the Claimants own 

statement in his skelcton arguments that the said Mr. Wang Teng was released on police 

bail. ‘The release on bail of the Mr. Wang could actually be a compliance with section 

42(2)(b) of the Constitution. The citing of section 42(2)(b) of the Constitution therefore 

as a legal basis for the application for judicial review is misplaced, 

‘The Applicant before the court is not in detention neither was, he arrested or accused of
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The Applice mnt also cited the case of State (on the Application of Zuneth Sattar v. The 

; rean and the 
Director of Public Prosecutions and the Director of Anti-Corruption Bu 

Attorney General Judicial Review Cause No 68 8 of 2021 as authority for the proposition 

that permission to commence judicial review will be granted 1! the court is satisfied that 

there is an arguable case for the relief claimed by the Applicant. ‘Lhe question al this stage 

therefore ig whether or not the Applicant has raised an arguable case for the granting ol 

permission to commence judicial review, 

Phe application filed by Messers Zolomphi & Co contains very lite information as to the 

Applicant’s ownership of the timber. It simply states that the Applicant is a bora fide owner 

of the timber and he sold the same, ‘There are no details as to when and how he acquired 

the same and to whom he sold the same, There are no details as to when the Chinese was 

atrested and whether or not he is still in custody. There is no suggestion that the Applicaat 

tried to approach the Police to ask for rctease of the timber as he claims if ts his. There is 

no documentation attached to his application as filed by Messers Zolomphi & Co. to 

support his claim that he bought the timber and no information as to where he bought the 

timber from, This is not the kind of evidence on which it can be said that the Appitcant has 

raised an arguable case worthy pursuing at a substantive hearing for judicial review, 

For morc information regarding the timber and (he Applicant, one may have to look to the 

documents filed by Messers Whyte & Cross which were adopted in the sworn statement 

filed by Messcrs Zolomphi & Co. These documents were also adopted at the tune of hearing 

of the application, 

Tt must be noted that the initial application for permission to commence judicial review was 

filed by Messcrs Whyte & Cross and the court directed that the application be heard with 

notice to the Respondent. Messers White & Cross filed an application with notice in 

compliance with the court’s direction but the hearing of the application was rescheduled 

duc to absence of the court and on subsequent dates hearing failed to fake place due to 

failure of the registry to notify parties of the dates set by the court. 

Messers Zolomphi & Co filed a notice of appointment of legal practitioner to act alongside 

Messers Whyte & Cross. At the hearing of the application, Messers Whyte & Cross did not 

appear and there is no indication that they were served with the application, Although 

Counsel Dr. Nkowani indicated at the time of hearing the application that he would rely on 

documents filed by him and those filed by Mcssers Whyte & Cross, there was no sugecstion 

that he was acting on behalf of Messers Whyte & Cross. ‘The court has serious problems in
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relying on documents that were nol presented by Counsel who filed the sare more so 

view of the observations that I will shortly refer to with repard to the documcnts, | 

21. In support of the application for permission fo commence judicial review, the Applicant 

through Messers Whyte & Cross filed a statement of facts and sworn statement. According 

to the statement of facts, presented by the Applicant, one Mr. Limbani [atala bought one 

M’bawa tree from the Department of Forestry alter trees fell due to oyclone Ana in January 

9022. Tixhibit MIL} ig an approved application form for purchase of one M’bawa tree cated 

26" January, 2022. It is in the name of Limbani Halala. Exhibit ML.2 is general receipt 

being payment of K30, 000 for one M’bawa tree by Limbani Halala. 

22, The Applicant further stated that Mr. Limbani Halala obtained a conveyance certificate 

giving him authority fo move timber cut from the said tree within the borders of Malawi. 

‘The conveyanec/transfer certificate was exhibited as ML3. 

23. Uixhibit ML3, the conveyance/transfer certificate is dated 25'" July 2022. Lt is issued in 

respect of 180 picces of timber (M’ bawa). The court observes that Exhibit ML1 ts a receipt 

for purchase of one M’bawa tree purchased on 26" January 2022 and Exhibit MI3 is a 

conveyance certificate. for 180 pieces of timber dated 25" July 2022. In the absence of 

evidence linking the two documents, onc wonders whether timber in MI.3 ts the product of 

the one trec in MLI especially considcring the gap of seven months from the time the tree 

is said to have becn bought and the time the timber is said to have been cut from the tree. 

24. Again, it is considered that in support of the application, the Applicant alse attached Exhibit 

ML4 which is a letter written by the Malawi Police Service addressed to ‘whom it may. 

concern’ in which the police indicated that they recovered 204 pieces of timber valued at 

2, 400, 000. It is noted that the Applicant ts praying for the release of 200 picecs of timber 

and less the few that may be kept as potential exhibit. The quantily of timber in ML3 does 

not tarry with the quantity that is being referred fo in ML4 by the Police. The reference by 

the applicant to the relcase of 200 pieces of timber suggests to the court that the quantity of 

timber impounded by the police is around 200. This being the case, onc wonders whether 

ML3 whose quantity is 180 can be used as evidence of the authority to convey over 200 

picecs of timber. ‘The figures do not add up and these raises doubt as to whether the 

documents attached to (he application can support the applicant’s contention ay owner of 

the timber. 

25. In addition, Exhibit ML4 sugecsts that the timber was impounded as part of investigations 

following a report of an offence of obtaining by false pretences by the Applicant, Of course, 
the Applicant stated that it is not truc that he lodged a complaint to the Respondent but that



the respondent simply issued the letter in Exhibit ML4. It is interesting, Urat from: the 

i i approe - Pofice in which case the police would not nave 
Applicant’s version he did not approach the Police in which case the t 

information as to when the timber was obtained from ‘Thyolo and transported to Lilongwe. 

In the letter however, the Police states that the offence of obtaining by false pretences 

occurred on 26"" huly 2022 between ‘Thyolo and Lilongwe. Although the dates differ by one 

day, one cannot expect the police to have that information unless they were informed. If 

the Applicant is not the oue who sold the Chinese national the timber, how would the police 

connect the Applicant to the timber? . 

26. It appears in my view that Claimant did not fully disclose the facts of his possession of the 

timber as well as the facts of how the police came to know about the timber and impounded 

the same. . 

27, It will be noted that in the application filed by Messer Whyte & Cross, the Applicant stated 

in the statement of facts that after he bought the said timber from Mr. Limbani Halala and 

obtained all the named three documents, he then decided to sell the timber in Lilongwe to 

“a Mr. ....... who gave him a cheque in the sum of... ” The applicant teft this 

statement incomplete yet the wording suggests that he intended to mention the name of the 

buyer and the selling price. No explanation was given at the lime of hearing of the 

application whether the absence of the details was deliberate or he Forgot to complete the 

statement, 

  

28, The Applicant went further to say that he deposited the cheque ‘in a friend’s account. As 

proof of the deposit of the cheque, the Applicant referred to ixhibit MJ.3 as deposit slip 

evidencing depositing of the cheque. ML3 however is a conveyance certificate for the 

transfer of the timber within Malawi and not a cheque deposit slip. The absence of the 

deposit slip has not been cxplained in the statement, At the time of hearing of the 

application, the absence was not explained and yet the documents were adopted as they are. 

29, The Applicant went further to say that before the cheque cleared, a police officer by the 

"name Detective Sutani from Arca 3 Police Station called the Applicant andl told him that 

that he had been duped of his timber by the person who issued the cheque and that the 

timber was found with a Chinese national Wang ‘l’cng who bought the timber from the 

unscruptious person, ‘This version regarding the cheque is different from what is stated in 

the sworn statement of Dr. Nkowani which is to the effect that before the Applicant cashed 

the cheque, the Police intercepted the timber, ‘That is why Counsel argued that the Applicant 

could not cash the cheque and could not he take back the timber as it was in the hands of 

the police, 

“|
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34, [tis important to observe that the above quote is a continuation of observations thal th 

court was making in that case regarding section 10 of the Civil Procedure (suils by or 

against government Or public officer 8) Act, This is what the Court had to say; 

Fer now, let me go back fo section 10 of Cap. 6:01 and make ny obser vations 

regarding this section and the question that if raises, 

It is the judgment of this Court that this provision raises the issue regarding 

the power, or the duty, of the court to grant an effective remedy against the 

state for violations oy the purported violations of the rights or freedoms, or 

both, of an individual which are protected by the Constitution, where such 

rights or freedoms are infringed or threatened. In this regard, if is pertinent fo 

visit some. consiituional provisions sa as to understand why f inake this 

observation. 

Tt will be seen that the above-mentioned sections demonstrate that if section 

10 of the Civil Procedure (suits by or against government or public officers) 

Aet is taken fterally, ther the courts would be rendered impotent in se far as 

what the Constitution of the Republic of Malawi enjoins them to do where lhere 

is a complaint that rights ov freedoms of an individual have been infringed of 

threatened, Indeed, Cap. 6:01 of the Laws of Malev which was promulgated 

before the current Constitution of the Republic of Malawi, in particular the 

provisions in sections 413), 46(2) and 46@) cited above, should not and/or 

cannot stop this Court from giving au effective, and appropriate, remedy if 

that effective remedy would mean making an injunctive order for the 

purpose of securing the Applicant’s rights and freedoms which they claim 

have been infringed. If the effective remedy which is found necessary and 

appropriate is an injunction order, then surely this Court will so order, 

notwithstanding the provisions of section 10 of the Civil Procedure (suits by 

or against government or public officers) Act. That would be the cuse if it iy 

assumed that this Act is intended to cover judicial review proceedings as well. 

But as will be recalled, this Court has formed the opinion, and has found as a 

Jact, that judicial review proceedings are not legal suits or claims, and are 

therefore not caught by the provisions of Cap. 6:01 of the Laws of Malawi 

{iimphasis added].



35, The emphasis shows the part which the Applicant quoted. Whilst the judgrnent makes 

reference fo the granting of reliefs like injunctive reliefs, the paragraph referred to is 

quoted out of context and the ratio it advances docs nol apply to the present case. Be that 

as it may, it is noted that the interim reliefs were sought as ancillary to the granting of 

permission for judicial review, the permission having not been granted, the prayer for 

interim reliefs has no legs to stand on. 

Made in Chambers on 18 day of January, 2023 at Lilongwe. 

e bape 

Y. Palikena-Chipao 

JUDGE   

 


