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JUDGEMENT"

Kenyaita Nyirenda, J
Introduction

This 1s my judgement on an application for jlldlClal review brought by the Claimant
under Order 19, rules 20(1) and 23, of the Courts (ngh Court) (C1v11 Procedure)
Rules [Hereinafter referred to as. the “CPR”] :

The Case of the Cialmant

The Claimant is challenging the D,efendant"s failure to process his academic grades
up to date despite the fact that the Claimant completed-his.studies in 2020.

The Claimant seeks the fdllowing two reliefs:
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éSena/te to immediately

- process the C lazmant s gmdes in the Doctor o_/ Philo ‘phy‘m Theology and

' Rehglous Studies pro gram and compel[mg the Defendant thereafz‘er graduate the

Claimant within a reasonable time;

An order for costs.”

The grounds upon which reliefs are being sought have been stated as follows:

“The Defendant’s failure to process-the Claimant's academic grades up to date despite the
Claimant herein completing his studies in 2020 is uncomtrtunonal procedurally improper,
and unreasonable for:

' a) For . neyatzvely aﬁ%etrng the Clazmam 5 constrlulmnal rzghts and freedoms

mcludmg the rzghls to education and to economic activity,

b) Not being accompaniea’, explained and or justified by valid reasons in writing
to the Claimant, despite this failure negatively -affecting the Claimant’s
constitutional rights and freedoms including the rights to education and to
economzc actlvzz‘y as mdicared n pamgraph (a) above,

¢} Not being preceded by the granting of a chance to be heard to the Claimanf as
to why the Defendant could take a very iong time before processing the
Claimant’s academic grades : :

-d) Being.discriminatory in the sense that other. students who also completed their

various studies in 2020 like the Claimant. herein have had their academrc
grades processed and later pe1 milted lo graduate,

e)  Contravening the Defendant’s manci’are under Sfalulé law to process academic
grades for students including the. Claimant and to I‘hereaﬁer award them
. dzstmqmshed Degrees ana’ or Cer fz/lcaz‘e ’

The Claimant’s sworn statement in support of hiS apphcatlon for jU.dlCla] review is
couched in the following terms:

513.

THAT the Defendant offered me admrssron toits Dactor of Phtlosophy in Theology

and Religious Studies program on the I° S day of September, 2015. There is now
produced 1o me my offer letter from the Defendcmt MARKED and EXHIBIT ED
herein as ‘SLTC 1"~

THAT 1 dit?y accepted this offer and ehr()lled inthe Defendant’s said Doctor of
Philo sophv in Theolo gy and Pellg;ous Studles program in the 201 5/2 016 Academic

- Year
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10,
11
2.
13

14,

15

16.

- my Certificate of Completion from the Defendant which i

THAT I completed my said studies in the j),ear 2020. T here is now produced to me
lated the - 09"
day oj November 2()20 MARI&ED amf EXHIBI EED herein ‘SLTC 2",

THAT the Defendant s Senale has up. to the present day not vet processed my
academic grades.

THAT HAT the Defendant herein has not provided rie with any reasons in writing as (o
why my academic grades are not being processed by its Senate up to the present
day despite my completion of studies in fhe year 2()20

THAT neither has the Defendant herein also called me for a hearmg as regards

the circumstances, if any, that are makmg it Imposszbie for my academic grades to

be processed by its Senate up i to z‘he present a’ate

- THAT noticing that time is running o'ut 'with the Defendant not making any

arrangements so that my academic grades are processed or that I indeed graduate,
I have approached my Depariment and the University Registrar but to no avail.

THAT Irecently engaged my lawyers who wrote the Defendant's Registrar on this
anomaly. There is now produced to me the recent letter to the Defendant’s

Regisrrar MARKED 4RKED and EXHIBI T. EI) hercm asSLTC 3 SR

THAT ] repeat the contents of paragmphv 7 and 8 above ard firther depone that

Iverily believe that the Defendant s conduct herein is thus unjustifiable, improper,
unreasonable and illegal.

THAT this said conduct by the Defendant is also seriously inconveniencing me and

.. in the same fashion negatively affecting my Constitutional freedoms, legitimate

expectations and rights including the rights to economic activity and education.

THAT for example, I am failing to apply for and or secure jobs requiring a
Doctorate Degree in Philosophy in Theo!ogy and Religious Studies.

THAT [ ]mvé also been re/mhly m/‘ormed by my Legal Practitioners that the

Defendant has a Statutory duty and or function to process students’ academic
grades and thereafier o award the successful students Degrees and Diplomas, and
other academic distinctions, incl uding Honorary Degg/‘ees and distinctions.

THAT in full view of paragraph 14 above I am of the fortified view that the

- Defendant’s unjustifiable failure to process my academic grades, myself having

completed my studies in the year 2020, is a clear abdication of its said statutory
duty and or function, procedurally i zmproper unreasonable, made in bad faith, and
unconstitutional. :

THAT [ have further been iﬂeliar_’;]y fnfarn%ed, that other studerits who completed

_ their studies at the Defendant’s institution have had their academic grades

3
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17.

18.

19,

processed and permitted to graduate in the recent omduat;org ceremony which the
Defendant pres:ded over on or around the 03rd day oj December 2021

THAT Tlre peat the contents of paragraph 16 and further depone that the Defendant
is thus discriminating against me, more so when no valid reasons in writing have

been proffered to me by the De endahf as to why on/v my grades are not being
processed by the Defendant’s Senate lrkc fhose of my prewous/y Sellow students

who have proceea’ed to graduaie :

THAT in full view of the foregoing, 1 maintain that the Defendant’s failire 1o
process my academic grades up to the present date despite my completion of studies
in or around the year 2020 is unconstitutional, unreasonable, procedurally
improper and unlawful. I thus hereby apply for Jud:czal Rewew of the Defendant s
said farlure fo process my academic gma’e.s

THAT [ further see_k Judiciql Review on the grounds cmd for relieﬁsﬁeo‘ifl/tc}?;ed in
Form 864 filed herewith.”

The Case of the Defendant

The Defendant is opposed to the apphcatmn and it ﬁied the foilowmg Defence

“I.

The Defendants refer to the Grounds of Nonce of Apphcatton Jor judicial Revrew :
the Grounds on which the Relief is sought and the Sworn statement in support of
the Applzcanon for judicial Rewew by Sranley Leonard Tadeyo Cthera and avers
lhat

: ,1 . 1 T he Defendam is srua’enr at Mzuzu Umversny and is currently studying for

a Doctor-of Philosophy in Theology and Relzg:om studies under the Faculty
ofHumamfzes* and Social Sciences.

1.2 After the completion of his studies, the Depaﬁn%eni 0 jT heology and Religious

studies submitted the end of program results to the Graduate Studies
Committee, which is a committee of the Senate responsible for post
graduate Studies, a Committee for consideration and recomméndation of
the results to the Senate for approval upon satisfaction of the requirements.

1.3 Un/()rtunately, on its meeting on 16 March 2020; the Graduate Studies
- Compmittee, observed that:

1.3.1 Tl’[u I aculiy of Humanmea and Socral Sciences did not present a
copy of the -candidgte thesis, ‘reports from the supervisor and
examiners and minutes of the faculty assessment commitiee.

1.3.2 The faculty did not present a marking scheme with examiners
- feedback showrng how the candidate addressed questions and
- ‘commenia

T
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1.4 AS a result of these obscrvanom lhe resuh‘v of the laimant were sent back
 to the faculty results and the faculty was Fequested to resubmit the results
" together with the comprehensive examiners repoz ts.

On 5 August 2021, the Jaculty resubmitted the results but the same were
sent back as well as the commiltee further observed that.

1.5.1  Minutes of the viva voce were missing. . .
1.5.2 There were no clear assessment criteria for the viva voce.

1.5.3  The main supervisor for the Claimant did not have a Doctorate
Degree, which was a serious anomaly

1.6 Up to date, the Faculty ofHumcmrlres and Social. Sczencev is yet to re-submit
. the revised reports for confirmation by the Graduate Studzes Commrtlee 50
that it can mbmzt 1176177 to Senate for approval. - '

2. The Defendants* further avers that

2.1 The process o/'awarding a Post Graduate Degr eéﬂ to a candidate is strict
. and the Defendant ensures that all the processes regarding academic
qual:fy assurance are followed before a degree Is conferred fo a candidate.

2.2 The relmlts of the claimam are being processed by the Senate and once the
Faculty of Humanities and Social = Sciences implements the
recommendations made and submits the requisite reports, the Senate will

. approve the said result and the Registrar of the Defendant will duly
" communicate the same to the Claimant.

2.3 The claimant has always been appraised of the status of his results and the
' delays thereto through the Decm of F aculty 0/ Humanities and Social
Sciences. :

- Save ds herem expressly admztted the. De]‘erdanls deny each. and every allegation
of fact contained in the application for Judicial Review, the Grounds on which the
Relief is sought and the Sworn statement in support of the Application as if the same

1

were set oul herein and (raversed seriatim.”

Lo

The Defendant also filed with the Court a statement swom by Mr. Wezi Galera
Shaba. Mr. Shaba holds the post of the Assistant Reglstrar (Academlc and Plannmg)
for the Defendant and he depones as follows:

1. . .
T he C/mmanf is still a student at Mzuzu Umiversity (P'r:remafter ,szmply rcferred to as the
Umverszly) and he is cur rem]y studying fur a Dr)ci{)mle Of Phllosophy in Theology and

5 .

h
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Religious Studies under the Facully of Humanities and Social.Sciences and as a student he
is bound by the rules and regulations within !he University. including the Mzuzu University
Student Infor mation Handboo/» . :

Per Clause 2.3. of the Mzuzu University Student Information Handbook, results are
supposed be appraved by the Senate of the University first and it is only after such approval
that the University Registrar will not:]j/ him in wrztmg of the_ozitcome of the results. The
said clause provzdes that: , :

2.3 Publication of End of Semester Examination Results

2.3.1 The University Registrar shall be responsible for the publication of the
end of semester examination results as approved-by the Senate.

2.3.2 Lists of successful candiddtés, shall be posted on 'Uhiver.'vity noftice boards
and the University Registrar shall notify every candidate in writing.

2.3.3 The results obtained by a candidate in any examination shall not be
published unless and until he/she has paid all fees and other momes due and
pavable to the University

I now produce a copy of the F {andbook mar ked as. “W(rS’ I »o
. 3. .

Before the results can be approved by the Senate they have lo go through firsi the Graduate
Studies Committee. This is a Commitiee of Senate, made up of Deputy Deans of Faculty
and Programme Coordinators of post graduate studies of all faculties in the University
and is responsible for the management of all post graduate studies in the University, and
which is tasked to verify that the respective departments and faculties have assessed the
results of the candidates following standards set by the University in compliance of the
National Council of Higher Education (NCHE) gmdelmes at all times, and that all
programme requirements have been fulfilled. .

The process of awarding.a postgraduate qualification to a candidate is very strict and the
University through the said Commitice ensures that all the processes regarding academic
quality assurance are followed before a degree is conferred to a candidate. This is done
to ensure that all established procedures are adhered to and to mamlam quallly standards
within and throughoul all the }‘acullres of the Umversny

Per the reqmrements o}‘ the Umvers:ty after the Clmmcmt had complefed his course work
and submitted his thesis, the Department of Theology and Religious studies proceeded to
assess his work and submitted the end of program results to the Graduate Studies
Committee, Jor its consideration, and upon mz‘rs/acnon recommend the results to Senaie
Jor approval :
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Unfortunately, at its meeting on 16 March 2020, the*Graduate Studies Committee,
observed that the Faculty of Humanities and Socral Sczences at the time it Submzz‘tea’ the
said results did not present.-

8.1. A copy of the Claimants thesrs

8.2. Reports Jrom the Clalmams superwsor and Ewmmers"
83 Mmul’es of thc Faculzy As.s*esxsvnen{ Commzttee.

8.4 Marking scheme with Examiners feedback ¢hmwng how the candidate
addressed the questions and conmzenis

I now produce minutes of the Graduate Sz‘udzes C’ommlzfee meetmg dated 16 March 2020
marked as “WGS 2” : -

7.

As a resull of these observations, the results of the Claimant were sent back to the Faculty
of Humanities and Social Sciences, and the faculty was requested.to resubmit the results
together with the comprehensive examiners reports and other documents it had
highlighted. ILnow produce a letter from the Dean of the Faculty of Humanities and Social
Sciences to the Head of Department of Theology and Religious Studies daz‘ed A8 March
2020 marked as “WGS 37 -

8.

On 5 August 2021, the Faculty of Humanities and Socials Sciences re-submitted the
Claimants results bul thé saine were sent back m the Sazd F acullv as the commrrree furlher
observed that: : C

10.1. The minutes of the viva voce assessment done by the faculty were missing
and there were no clear assessment criteria for the same which
compromzsed the qualiry of the theses

" 10.2.7 The main Superwsor for the Claimant, Mr Jonathan Nkhoma, only has a
Master’s degree and yet he was supervising a Doctorate student, which was
a serious anomaly and below the standards that the University set as well
as those set by the National Council for Higher Education

'9..'

Senate for apprfoval ,of [he (Jazm,ant to be awarded a PhD in Theology and Relzgzous
Studies subject to the Faculty of Humanities and Social Sciences making amendments that
it had observed during its meeting of 16 March 2020 which included comprehensive
reporis from examiners and a completed marking scheme. T now produce a copy of the re
submission letter ﬁom the F acu[iy of Huﬂmnmes cmd Social Sczencea dated 25 February
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2021 and minutes of the Graduate St,,zdfes Comnmf e d [enf 3 Augmr 2021 marked as
“WGS 4” and “WGS 57 resvecnve!y

10.

Since making the said observations and reconnnendatron ‘the F. aculiy of Humanities and
Social Sciences is yet to re-submit fhe compr ehenwve rcporls ‘and completed marking
Schemes as reques ted.

.
During this whole Anr'ocess the claimant has always been appraised of the status of the
status of his results by the Head of Department of Theology of Religious Studies who is
directly responsible for the Clarmcmt as his supervisor. The Claimant has as well

participated in coming up with the some of the reports that the Graduate Studies Committee
has requested from the said facuity. ' ' C

12,

If by any chance the Claimant was all along not informed ovi why his results have not been
approved yet by the Senate, as a student of the University it was within his rights and open
to him to complain to the Dean of the Facully of Humaniiies and Social Sciences in
accordance with Clause 2.4 of the Mzuzu Unwerwz‘y Studenl Information Handbook which
provides that:

-2.4. Procedure for Academic Appeals -

2.4.1 There shall be an Academic A ppeals Committee which shall ]i ear and
decide on appeals against the decision of Senate

2.4.2 Any complaint on academic grounds shall, in the first place be directed
to the respective Dean who shall consider the complaint in consultation
with the aggrieved student’s head of department. Such a complaint

 shall be made within 21 days of the announcement of results.

2.4.3 Where the complaint has been resolved, the respective Dean shall
report the outcome directly to Senate. If the student is dissatisfied with
the Dean’s decision, the student shall be advised to direct his/her
complaint to the Vice Chancellor, who-shall instifute an appeals
commzttee

2.4.4 T hre appellant shall be heard on his/her appenf’:either'omlly orin.
writing and shall where necessarily bear the cost of his/her travel,
accommodation and upkeep durmg the appeals proceedlngs

24. 5 The appellant slmll pay all the necessary fees related 10 appeals as shall
--be determined by the Council.
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2.4.6 The decision of Appeals Committee shall be final. =~
13,

Unfortunately, there has been 1o wch complaini from the Claimant herein and in absence
of such a complaini, the Defendant could not give be expecled 1o give the Claimant a
chance to be heard or Lo give him reasons for the allegea’ failure o proceaa his academic
grades. S : ~

14.

In accordance with the University and to ensure academic quality assurance, the resulls
of the Claimant are not ready to be processed by the Senate and they can only be processed
by the Senate once the Faculty of Humanities and Social S'aen(,e.s implements the
recommendations made and submits the Jequmre rcpo; ts. '

15.

Inview of the above, there is no basis warranting the reliefs being sought by the Claimant
herein and granting the said reliefs will resull in the University processing results or
producing candidates that do not meet the minimum academic standards set by the
University for the said qualifications in breaci; of the Nanonal Council of Hzghe/'
Education (NCHF ) Jequn “enents. :

WHERET ORE fhe Dcfendants pray that the apphcaz‘zon herem be dzsmzs:?ea’

The Burden and Standard of P100f

The Court remmds itself that our system of lm gation is adversarial and that the party
that alleges the existence of certain facts bears the burden of proof in respect of such
facts: see Commercial Bank of Malawi v. Mhango {2002-2003] MLR 43 (SCA).
Further, as these are civil proceedings, the required standard of proof is proof on a
balance of probabilities. This is a lesser standard than that required in criminal
proceedings which is proof beyond reasonable doubt.

Issues for Determmatlon “

To my mmd there are two main issues to be determmed by the Court in this case,

(a)  whether or not the Defendant has mordmately de ayed to process the
Claimant’s academic grades‘7 :
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(b)

whether or not the Defendant’s. faliure to process ‘the Claimant’s
academic grades is unconsﬂtatlonal unreasonable proceduraﬂy
improper and unlawful? : | :

In arguing their respective cases, the two issues were argued together

It is the case of the Claimant that the Defendant has inordinately and inexcusably
delayed to process the Claimant’s academic grades. It is thus argued that this conduct
by the Defendant is absurd, illogical, unjustifiable and unreasonable. Paragraphs 4.3
to 4. of the Claimant’s Closing Submissions are relevant:

“4.5

46

4.7

4.8

4.9

4.10

4.11

4.12

Your Lordship, the Claimant herein completed his studies for the award of a
Doctorate of Philosophy in 1 heology Religious Studies on or around the 09" day
of November; 2020. The Claimant has since this said date been waiting for the
Defendant to process his grades and thereafier have him graduate with the Doctor
of thlosophy in Theology and Requrow Studies.

No valid and or plausible reason. for this inordinaie- delay has however been
communicated in writing to the Claimant by the Defendant.

Noticing that time is running out with the ‘Defendant not processing the Claimant s
academic grades, the Claimant approached his Department and the University
Registrar. All these exercises only emerged futile. The Claimant also recently
engaged his lawyers who wrote the Defendant’s Registrar,on this anomaly.

Surprisingly, the Defendant s Senate recently processed dcademic grades of other

" students who have graduated on the 03 day of December 2021. Leavmg out the

Claimant herem

Your Lordship, it the Claimant's contention that this conduct by the Defendant is
absurd, illogical, unjustifiable and unreasonable. More sorwhen there are no valid

and or plausible reasons in wmrmg commumcated to the Claimant by the
_ Défendant

Secondly, the Defendant has also at no point in time granted the Claimant audience
as to why it is taking too long to process the Claimant's academic grades, the
Claimant having completed his studies in the year 2020.

For purposes of emphasis, Your Lordship, this conduct by the Defendant negatively
affects the Claimant’s Constitutional freedoms, Ecgzrzmare expectations and rights
including the mghts 1o economic activity and education. How so0? ‘

The Claimant cannot, for instance, apply for and or secure employment and
subsequent renumeration requiring a Doctorate of Philosophy in Theology and
Religious Studies which he could have applied for and secured had he been
awarded the. Doclomtc ]1”1’(3:1? upon proce sing of hrs academ:c gwades

10
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4.13

4.14

4.15

4.16

4.17

4.18

4.19

4.20

4.21

4.22

As already stated above, good practice required ihat the Defendant at least do

" grant the Claimant a ¢hance to be heard as regards . this inordinate delay in

processing his academic grades and or that the Defendant do furnish the Claimant
with valid reasons in writing accompanying its fmlure 10 process his academic
grades in time.

In sum, Your Lordship, the only conclusion that u reasonable bystander and or

fribunal can reach in-the premises is that the Defendant is only guided by bad faith.

This conduct, as already stated above, also being procedurally improper,-illegal
and unreasonable in Wednesbury sense.

It is the Claimant’s humble prayer that this Honourable. Court Should equally find
as such.

bGomg through the Defendant s Defence on the record, Your Lordsklp the

Jollowing will be noticed.

Firstly, Your Lordship, the Defendant is not denying the fact that up to date, it has
not processed the Claimant’s academic grades desplte the fact that the Claimant s
compfetf(m of studies in the year 2070 o :

Secondly, Your Lord;s*th, the De_ endant has not pleaded-any valid reason for this
inordinate delay in processing the Claimant’s academic grades. In all fairness, the
Claimant should not be penalized in any way. for the Deﬁ,ndam s own wrong doings
and or maladmmmlrallon o e

For the recnm’ Your Lom’s/’fup it was not the Claimant who picked his supervisor
who, dccording to the Defendant, wds nol competent to.be the Claimant’s research

supervisor for want of having a Doctorate of Philosophy Degree. It was the
Defendant itself. It thus nonsensical to now start attributing its failure to process
the Claimant’s academic grades to the Claimant’s said supervisor and or the
Claimant himself. Surely, these are internal matters which should have no any
ejfect on the Claimant’s C’om’titulion&ﬂ right ro educdﬁbn.

Gomg )‘urrher Your Lordship, the De]‘mdanf is not justified in Defencé in asserting
that the processing of the Claimant’s academic grades has delayed because the
Defendant itself failed to submit the Claimant’s academic documentation to its [the
Defendant’'s] Graduate Studies Committee on the 16th day of March, 2020.

The Defendant knew and or ought to have known that it was in fact supposed to
~submit all necessary documentation of my-scholarship:to its said Graduate Studies

Committee for purposes of processing my academic grades. Needless to mention
that a reasonable learning institution in the foot of the Defendant could not have
sent grades for marking without s*ubmttfmg lo the markers the student’s necessary
academic documentation. Co

" Your Lordsth, even'the timing itself is improper. From rhe said 16" day of March

2021 to the present day, the Defendant could have made sure that in the shortest
11
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4.23

424

425

4.26

4.27

428

time, it submits the Claimant’s said academic dociimentation to its said Graduate

- Studies Committee upon rioticing the anomaly in paragraphs 4.20 and 4.21 above.

It is thus the Claimant's prayer that this Honourable Court should find and hold
that the Defendant’s conduct in the said paragmphs 4. 20 and 4 21 above was and
remains grossly unreasonable in Ihe w. edne.s bury sense. »

Your Lord:h:p it #s also swpr"smg that fhe Clalmanr s fellow students who
completed studies together with the Claimant in the year 2020 have had their
academic grades processed and thereafier permitted to graduate. With the
Claimant, only left behind. Clearly and as shown firom the foregoing, there is no
Justification for this unfairness on the part of the. Claimant as occaszoned by the
Defendant :

Itis the Claimant’s humble prayer before lhzs Honourab le Court for afi na’mg that

the Defendant hcm in the premises discriminated against the Claimant.

Your Lordship, Defendant herein is also not being honest before this Honourable
Court in its Defence in asserting that the Claimant has always been appraised of
the status of the processing of his academic grades. ~

Your Lordship, the Defendant herein is also not being honest before this
Honourable Court in asserting that the Claimant herein has always been appraised
of the status of the processing of my academic grade9

It is common place that the Claimant herein could nol have written the letter to the
De/endant s Registrar, the same letter which is exhibited in the Witness Statement

" of LEONARD TADEYQ STANLEY C HIPETA in support of the present Judicial

4.29

430

4.31

Review proceedings as ‘SLTC 3’ and or commencing the present Judicial Review
proceedings for the Defendant could have, then, valid reasons for delaying the
processing of the Claimant’s academzc grades

2

Your Lordship, as if the contents of pamgvaph 4. 28 above are not enough, the

. Defendant herein has dalse not brought before this Honourable Court any evidence

that the Claimant has indeed always been duly appraised of the progres.s in its
alleged processing of my academic gmdes

It is the Claimant’s prayer that this Honourab’e Co urt should disregard this
assertion by the Defendant that it has always apprai S'ea’ lhe Ci’azmanl herein as

- reqards the proce.ssmg of hzs academic gma’es

Your Lordship, evengoing. through the Sworn Statement’ of the Defendant’s
Assistant Registrar Wezi (JQ'Z(:'I‘(‘I» Shaba which verifies the Defendant’s Defence
which up to now carries its assertion that I have always been notified of what is

 obtatning in as far as the processing of my academic grédes is concerned, Your

Lordship will notice that no evidence has been brought forward solidifying the

- Deferidant’s false assertion that the Claimant has. indeed always been notified of

the said progress of the processing of my academic gradef by the Defendant.-
12
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4.32

4.33

~ thereafier to let the Claimant graa’um‘e procedurally im;

In full view of the f0! egomg Your LO/"cfdwp ] remain of the /omf ed view that the
Defendant's unjustifiable failure to process the Claimaiit's deademic grades, the
Claimant himself having completed his studies with the Defendant in the year 2020,
is a clear abdication of its said statutory duty and or function to process and
’ sroper, unreasonable,

made in bad faith, and uncommunonal

7 he Clazmant thus humbly prays that lhrs HoncJurable Court should proceed to
grant him all the reliefs as rightly contained in his Form 864 on the record.”

The position of the Defendant is that much -as it admits that it has taken long to
process the Claimant’s academic grades this is due to a ‘number of factors as listed
in paragraphs 1.3 to 2.2 of the Defence. In the interest of parity of treatment, the
relevant part of the Defendant’s submlssmns will also be quoted: o

n4. ]

4.2

4.3

4.4

4.5

The evidence ‘be/(')re this court shows that the Defendants Senate, through the
Graduate Studies Committee, has since the time the Claimant finished his studies
considered the grades that the Claimant has had after the same were submitted 1o
it by the F. aculty of Humanities and | Social sciences. Unfortunatély, the said grades

" have been sent back due 1o lock of supp()rtlng a’ocuments which go to fhe root of

how the gmdes that the (’[mmant got were assessed.

The importance of Quality assuramce: in - a university — cannot  be
emphasized. Quality assurance is.a driver for institutions to achieve excellence in
higher education and this can only be done if a university ensures the successful

~ implementation of its 5tandards and policies m the Umverwty as a whole

If at all there has been a-delay, the said delay isa reczvonable and a jm.tg" abie in
the circumstances considering that the. Defendant being an institution of higher
learning, needs to ensure that grades that it is approving or processing are grades
that have pa,sscd the minimum ?ramlw ds lt ]7618‘ set wzthm ﬂ7e oW policies and

re gulanom

Assuming that the C Zafmam was not appramed ()f the developmemg or prog7 ess of
his grades surely one would erpect the Claimant to inquire from the relevant
Faculty as to the hold up of his results. From the ev:a’ence there is no evidence

* from the Claimant herein that in any way he complained to either the Dean of the

Faculty of Humanities and Social. Sciences or the head:of Department of Theology
and Religious Studies which were in. any way pemons drrectly under h:s Progmm
of study

There is no evidence of any requirement Jor the University to communicale to a
student before the results are processed. The University-will only communicate
concerning the results when the same have been approved by the senate and the

. same-is done by the umverwty Re gzs*tmr o
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4.6 It would be absurd to expect the University to furnish the Claimant with reasons or
to give him a chance to be heard in the absence of & complaint directed to the Dean
of the Faculty of Humanities and Social Sciences from the Claimant highlighting
or complaining about the Umve; sities Senate failing to process his academic

- grades in time. o SR

4.7 - Consider zng issues of academrc quahiy assurance, the results Oj the Claimant can
only be processed by the Senate once the Faculty of Humanities and Social Sciences
implements.the recommendations made and submits the requisite reports.

4.8 For the Claimant herein, to qualify joy fhe award of any degree being taught at the
University, there is a requirement that his res ults should be approved by the Senate
of the University fi I’Sf and it is only a]‘z‘e" such approval that the University Registrar

- will nonfj/ him in writing of the outcome of the. femlt?

4.9  There is therefore no basis warranting the granting of the reliefs being sought by
the Claimant herein and the evidence herein.shows that granting the reliefs sought
will clearly result in the University processing the Claimants grades when the same
do not meet the minimum academic srandards set by the University for processing

- the said grades. :

I have considered this matter, including the respective sworn statements, skeleton
arguments and oral submissions. A number of points are not in.question. Firstly, it
is commonplace that the Claimant compieled his studies in November 2020.

Secondly, it 1s-expected that in the ordm ary . course of thmgs the grades of an earlier
class of students have to be processed prior to those of a latter class of students.
Thirdly, it is not in dispute that other students who completed their studies well after
the Claimant had done so have had thezr academic grades processed and permitted
to graduate. :

Fourthly, as rightly submitted by the C-laima-nt, the delay or faiiure by the Defendant
to process the Claimant’s academic grades is of the Defendant’s own making. It is
not the Claimant but the Faculty of Humanities and Social Sciences that failed to
present to the Graduate Studies Committee at its meeting. on 16 March 2020 the
documents listed in paragraph 6 of the sworn statement of Mr. Shaba. More
importantly, no explanation whatsoever has been put forward by the Defendant for
its failure to present these documents. Needless to say, it is mind boggling how the
Defendant expected the Graduate Studies Committee to do its job without having
recourse to (a) a copy of the Claimants thesis, (b) reports from the Claimants
supervisor and Examiners, (c¢) minutes of the F aculty Assessment Committee and
(d) marking scheme with Examiners feedback showmg how the candidate addressed
the questions and comments. - :
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Fifthly, it is not uninteresting to observe that much as therequ st'to the Faculty of
Humanities and Social Sciences to resubmit the Claimant’s results together with the
other relevant documents was made on 18 March 2020, the re-submission was not
made until 5™ August 2021. No explanation whatsoever has been given why it had

to take more than one year and four months to make the re- submlsswn

Sixthly, it appears that inertia is the norm when it comes to the Defendant s handling
of the Claimant’s issue as evidenced by the fact that the things that the Graduate
Studies Committee, at its meeting held on 3™ August 2021 recommeénded to be done,

that is, re-submission of the comprehensive reports and completed marking schemes
have yet to be done: see paragraphs 15, 16 and 17 of the sworn statement by the Mr.

Shaba. Here again, there is no explamnon why 1t has to take more than six months
to make the re-submlssmn s

In view of the foregoing, it is my fi ndmg and holdmg that the Defendant is gulity of
inordinate and inexcusable delay in processing the Claimant’s academic grades. This
being the case, it would be unfair and inequitable to allow the Defendant to rely on
its own mistakes to hang the Claimant. w1thout the Defendant suffering any
consequences itself.- ' :

I am also persuaded by the submissions made by the Claimant that the Defendant’s
failure to process the Claimant’s academic grades is unconstitutional, unreasonable,
proceduraliy 1mp1 oper and unlawful, as pieaded and argued by the Claunant

Whether or not the C}aimants a—re entltled to the ‘rehvefs being sought?

As already mentioned, the main relief being sought by the Claimant is an order

“compelling the Defendant’s Senate to immediately process the Claimunt’s grades in the Doctor
of Philosophy in Theology and Religious Studies prom am ard compelli mg the Defendant thereafter
graduate the Claimant within a ieasonable time” ‘

The Court has already found and determined that there is jnordinate and inexcusable
delay on the part of the Defendant in process the Claimant’s grades in the Doctor of
Philosophy in Theology and Religious Studies program. The Claimant is entitled to
an effective remedy. When asked by the Court how long it would take to re-process
the Claimant’s grades, Counsel Chibwe (acting on advice of the Defendant’s
representatives present in' Court during the hearing) stated that a period of at least
three months would be needed. I, accordingly, order the Defendant, acting through
itself or its lawful agents, to process the Claimant’s grades in the. Doctor of
Philosophy in Theology and Rellgmus Studieb progrdm within 90 days of the date
hereof. It is so ordered =~ o - :
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It goes without saying that the criteria to be used in processing the Claimant’s grades
have to be the ones that were legally in place at the-material time, that is, when the
Claimant enrolled in the Defendant s Doctor of Philosophy in Theology  and
Religious Studies program in the 2015 and when he completed his studies in 2020.
For example, it would be disingenuous for the Defendant to start demanding at this
stage that the Claimant should have a research supervisg ho holds a Doctorate of
Philosophy Degree. As already discussed herembefore the re*;earch supervisor for
the Claimant was not chosen by the Clalmam but by the Defendant itself. .

For the sake of clarity, the powers of the Court cannot go beyond ordering the
compietlon of the processing of the Clalmant’s grades n the Doctor of Philosophy
in Theoiogy and Rehgious Stuches proglam

Costs

Regarding costs, these normally follow  the event. and singe the Claimant has
succeeded in his application for judicial review, the costs of these proceedings have
to be borne by the Defendant. } so-order. ’ v

Pronounced in Coutt this S‘h day of Aprli 2022 at Lﬂongwe in the- Repubhc of

Malawi. o

Kenyatta Nyirenda ’
- JUDGE




