Ref. No., LL/CR/120/6/92

IN THE HIGH COURT OF MALAWI
LILONGWE DISTRICT REGISTRY
CRIMINAL APPEAL NO. 17 OF 1893

PENJANI SINGINI

v

HE REPUBLIC

From the First Grade Magisitrate's court at Lilongwe

Criminal Case MNumber 5% of 1992

5
CORAM: MTAMBO, J. i ,
For the Sitate, Limbe; State Advocate = ;

Appellant present, represented by Fachi
Law {lerk; Chilongo
flachine Operator, MHtunduwatha

The appellant was arraigned befere. the Fira: Grade
138 she's court at Lilongwe on a cherge of theft by a »erson
employed in the public service contrary to s. 278 as read with

'8.283 (1) of the Penal Code. He denied the charge but was nonetheless

convicted after a full trigl and was sentenced to the mandatory

time of *two years in prison with hard  labour. He has appealad
to this court against both conviction and sentence.

The appeal is clearly oo npatters of fact and my duiy in
considering it, therefore, is to re-hear <the oase, as the phrase
in understood in law. In this respect I do =not think I can do
better than %o refer teo the <¢fi-cited case of Pryes v. Renublic
1971~72 ALR Mal., 65, I think I should al

méntion at this stage
that the State dees not oppose the =sppeal.
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Let me now refer to the evidoence which is not serlously
in dispute except in some immaterial points. The uwhole epis
was as narrated by Mr. Joseph Mliwa (PW1), a hespital attenuun’r,
at Kamuzu Central Hospital where the appelisnt worked as a pharmacy
assistant a job waich involved the c‘xlspaibat m of drugs to wvarious
departments of the hospital. Be told the court that on tho meterial
day, June 13, 1992, he waz on duty in the under~five department.
He said that at one stage he was sent *to the pharmacy te collect
a book for children's vaccinatic: where he met the appellant and
agked him %o =z t him find the bhook. He 4did not fiend i, But
before he left, the appellent told him to wait 2 little bhit as
he went to look

< HMeonwhile, therce was a closed
carton in +the room 228 he ash the witness to lock after it while
he was away. Then there ;i patient whoe asked for assistance
to the eye dapartment. He led him “chore and since the appellant
had not returned he carried the carton with him. On his way back

he met PW3, & matron at the hospital, who r:.sko.d him what it
was that he carricd. He told her to check for herself as he himself
did not know it and said that the carton belonged te the appellant.

When it was opened *there were two bottles of chleoroquine, two
bottles of ferrcus sulphate and one huadred bottles of “Benzyl"

value of X1&83.CC. lence the charse which

penicillin of a total
pollant stole those items.
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alleged that the ap

Simply n»nut the <sgence of theft is the taking of another's
property, of course dishonestly And this must, thcorefore, appear
tc be the case even whore tho. ""’lC‘J""O iz brought under s. 282 (1)
because the subsection merely creates =« presumpticn that if the
missing property was lawfully in the custody or under the co*ﬁr'\
of the accused by virtue of his employment in the public sorvice
and he is unable to acesunt for it, be will be presumed to have
gtolen it, unless, of courss, he satisfied the court to the :'"w‘t'r‘a*.‘yo
It has, therefore, firsu tto bde shown +that property iz nissi
within the meaning of theft as defined in £.271 of the Pznal C

naidering whether the charge be brought under 8.283
or any other section ecreating the offence.
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The 2 in the present case aprellan:
left the carton that contained the druse in th oom he weorked,
PWli, on his cwn initiative, +tock it outside where hx, met

PW3, the matron, who accosbted him and he caid the carton belonged

to the appellant. Is this theft wy the aprellant of the drugs
which were contained in the cariton? With respect, I de not think
S0 or how can it be when the appellant 4did not *take another'

property or when nothing migsed or was lost. The druge were there
and were still under +the centrol of the appellant by virtue of
his Jjob as 2 vharmacy assistant. Theft canncot thercfore be said
to be borne by the evidence.
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The trial court appears to have based the conviction largely
on what it observed + becw a failurs on the part of the
appeliant +to chellenge the confesgion statement which he made
to the police when it observed thus:
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"He did not refute the contents of his confess

in any way whatsocver. He did not even 15‘;3.
in w‘uca the stat emon+ was recorded Trom him e bk
Ay el 4 “’C, s BO Thre o Y Wt

ez et made voluntarily.”

With raswcvt the chservation does not apvear to be quite correct
becaus the record shows, for insgtance, that in aon answer to 2
gucstion in crosg-examination PW2, the recorder of ths statement

gaid: "I ¢&id not force you to admit the charge®. Surely, -,mls
must have been suggested by the zopellant and, ‘thcrvf‘ re, an atiac

b b
)

on the manrer in which the confessicon was reco b omust be

observed that hs is 2 lay man who was not vepresented by counsel
at the trial. In any caze, I have held that theft nroved
and, therefore, that even if it is =accented that neliant

onfessed, he cenfessed to having commited no offence,

In the light of +the Ifore wunﬁ I =1 1.»-"w<eﬂ th@ appeal ia
open court on March 30, 1894 and ordersd iiad
release from prison unless he wes held f’)r Y .'ia ul reason.,
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in Chambers this 25th day of April 1994 at Lilongwe,




