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JUDGEMENY
The plaintiflf is suing to recover damages for talse
Lwmprisonment and malicious prosecution. He also wants to
recover the suwm of K5309.85 being arrears of salary for the
perios of 1st July, 1992 to 30th July 1993 at a monthly salary
ol K408.4d5.

1L 1w consion case that the plaintiil was employed by tne
delendant as a wages clerk and he was stationed in Lilongwe.
his duties 1lncluded tne preparation of pay rolls and the payment
ol wages to senior guards who were referred to as NCOs. The
plaintiff was the in-charge in tne Wages Section and there were
a nuimver ol clerks under him. The wages once prepared by tue
plantiflf and olher clerks were checked by Mr Backston Mkandawire
(UW1) who was potin a cashier and Assistant Branch Manager. The
plaintiff remained in the defendant's employ until 17th July,
1992 when he was taken into custody by the Police.

Tne books of accounts in Lilongwe were cnecked by Mr wales
nanowiri (bDw2) who was the senior accounts officer. He was
vased at the Headguarters in Blantyre and he used to commute
vebtween Blantyre ana Lilongwe from time to time. Towards the
end ol Juite 1992 he travelleu to Lilongwe for routine check. He
ingpected the plaintiff's work and all was fine. Mr RKambwiri
actually commended the plaintiff for a job well done. Therve
were nowvever problems with the pay rolls prepared by dMr Mnyayi
in bnat a numoer of alse names were added tnereby inflzting the
wages., Un 17t July 1922 the plaintif{f was taken to Lilongwe
Police owlation oy dr Rambwiri, ke Msema and bMr Chipwaila. When
they got there the police enquired from Hr kambwiri if the man
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tiey brouginl was dr Hyvasulu. My Kambwiri answered in the
alffirnative and Lhen the plaintifi was put in custody. o
Statement was ovtained from him.
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it was nis evidence that before nhe was taken Lo police on 17th
July, 19492 ir ramowiri had gone to the police station several
times. 'The lollowing day he was transferred to Maula Hemand
Prison. The allegation made against him was that he had stolen
company money by way of entering false names on the pay rolls.
The brancn manager and his assistant were also asked to make
statements but they were not detained. The plaintiff told the
court that he was surprised when he was put in police custody

because when he was being taken there, he was told tnat they
were merely going to make statements. br Kambwiri had told him
that Mr dnyayi and #Mr Botomani were entering false names in the
pay rolls. The plaintiff thought he was going to police to
assist but instecad he was put in custody. Larlier on Ur
Kambwiri haa made a statement to the police and this was
tendered as bxhibit Pl1. 1n that statement Mr Kambwiri said the
plaintiflf kept unclaimeu pay packets which is not true. All
unclained pay packels were panded to lir Mkandawire, the cashier
for safekeeping. Wages were not only paid by the plaintiff, but
by other officers such as kr RKunwembe and r salua. The
plaintift did not take part in compiling the pay rolls Tor the
montins wentioned in HMr Kambwiri's statement. When payuwent is
being made off'icers lrom the wages, discipline and operations
departments assist in identifying the payees. Subsequently the
plaintil’f was taken to court on 7th September, 1992and he was
acqgquitlted on 1st April, 14993. Both the charge sheet and copy of
the Jjuugement were tendered as Exhibit P2 and P3. He did not
receive his salary for the month of July, 1992 and he was not
served with suspengion of dismissal letters.

The first witness for the defendant was dMr Backston
Mkandawire. He was the defendant's cashier and assistant branch
manager. liis duties included checking the wages sheets prepared
vy the plaintift and his team. Mr lyasulu would check thc wage
sunmaries tirst oetore they were taken Lo the assistant branch
manager.  wnen he was satist'ied he would sign the wages
summaries ana Lhen hand them Lo the ovrancn manager for final
summmary. wWhen the sumnaries were passed ir Nyasulu would then
telephone the head office in Blantyre for the wages. When the
money arrived, i fdyasulu and his team would put it in packets.
And the pialnlii’ paid the HCOU's while the other clerks paid tlhe
Junior guards. It at all there were any pay packets unclaimed,
Lhese would pbe taken Lo the witness for safe keeping. 1t these .
were not claimed for a nuwaber of days, the money would be
wankKea., M oakancawlre did not know the kind of report and
stalement Hr hamnbwiri made at the police station.

Thne seconu and Jlasl witness tor the defendants was hr
Wales Rambwiri. ile was emnployed by the defendant as a senior
accounts officer and he was stationed at the headquarters in
Blantyre. His duties included checking the books of accounts at
the Lilongwe ot'tice where the plaintiff was based. 1t was also
his responsibility to remit wages to Lilongwe.
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Thie proceduie was whal after the pay rolls were made, by the
wares clerks, tile plaintiff would prepare a summary. For tihe
plaintils Lo prepare Lhe suamary, he would have to cneck the pay
rolls and Lhe labour reygister. All guaras were entered in the
lavour register. From Lime to time sowme guards left employment.
when Lnat happened, the names of guards wno left employment were
cancelled in the laoour register. Guards whose naines were
caticelleu were not supposed to appear on the pay rolls. That is
Wiy when preparing the sunmaries it was important for the
plaintitt to check polh the pay rolls and the labour register.
Al'Ler preparing the summary, bthe plaintitf would take it to the
asslstant branch manager or checking and he in turn would pass
it Lo the vrancn manager. When the summary was [{inally passed,
the plaintil'f would telepnone the nead office in Blantyre so
that wages may be senl. Unce the wages were received in
Lilongwe, Lhey were packed in pay packetsand tnen payment would
Lake place at L vacious pay points. The system was that the
wages clerks should rotate, but the plaintit{ changed that and
he only peaid at ithe mailn office. At Lhe end or the day all
unclaimed pay packels were nanded to tne cashier for safe
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Towarus tne end ot June, 1992, dr Lambwiri went to
i longwe Lo check Lie vooks ot accounts. When he cnecked the
centre at which tne plaintiff paid, he found discrepancies.
whal he discoverea was thal guards whose names were cancelled in
Lthie labour register appeared on the pay rolls. ln other words
payient was made Lo persons who had long lelt employment. 1his
was detfrauding the delenaant company. According to the report
pire hambwiri gave Lo the police, this fraud started in January,
1992 anu it went on up Lo June 1992. By this method of making
lalse entries on Lhe pay rolls tne defendant company lost a
totul of K42030.35. Hr Kambwiri tendered in evidence a nunber
of cancelled employment cards, pay rolls ana a labour register
witicn clearly show Lhe persons who were not in employment were
beiny paid. The wmoney so stolen went into tine pockets ot the
defrauding wages clerks. The pay rolls that contained
fictitious names were prepared by vir Mnyayai. When tne
plaintill was asked about this discrepancy, he said he did not
KIow.,

The matter was then reported to the police. The police
did not have transport and so they requested that the suspected
clerks and the books be taken to the police station. So Mr
Kambwiri and hir iikandawire took the plaintiff together with Kr
Botomani anc pir Chibambo to the police station. The plaintift
and his colleapues were left at the police station. Two wages
clerks, Mr linyayi ana Fr Kumwembe had by then absconded. Br
Fnyayi wrote a letter aumitting involvement. 1t was Mr
nanbwiri's evidence that although wages were paid in the months
of may and June, 1992, tae plaintif{f nad not prepared any
sumiiaries for tnose montns.
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in cross—-examination, Mr Kambwiri told the court that the
plaintili prepared pay rolls for HCO's and that those pay rolls
nad no tauli. Lt was however, the plaintiff's responsibility to
prepare sumnaries, tHle maintained that he took to police not
only the plaintift but also Mr Botomani and iMr Chivambo. He
conceded that the police asked: 'Is this Mr nNyasulu?' And he
answerea 'yes'. Le maintained that tnhe uiscrepancies were found
@b the main centre where the plaintiff paid.

I now wisi Lo evaluate thie eviuence before me. I start
wilh false inprisonment. The law relating to tTalse i1mprisonment
15 well setilea. Tne deiencant can only be liable if he made a
charge againslt the plaintiif. On the otnher hand the defendant
is not liable if he merely laid information to the police who in
thneir own Jjuduemenl put the plaintiftf into custody. In the
lnstant case, 1o Lhere evidence thalt Me Ranbwiri laid a charge
Lo the pellice. P plaintifit told the court that he was alone
wilen oveing Laken Lo police. ile also said that all the police
said was 'is Lids e fiyasulu?!' and winen pr Kambwiri answered
’ ' btiey just pul him in custody. This court is being askecd
Lo believe that in tne absence of the plaintiff, Hr Kambwiril
must have Lold the police that it was the plaintiff who stole
tne money. "This it is contended is the only inference to be
urawn from Lhe 'sct tae police pul him in custody immeaiately it
was contirmed ohiat ne was Mr illyasulu. [ regret to say that I
catinol, draw Chal conclusion because it would be mere
conjencture. HWr hamowird did not fell the police that Mr
Hyasulu was a Uhief. lir Ranowiri made a statement to the police
and in that statement ne dia not refer to the plaintiff as a
thief, 1t is CLrue that in his statement Mr Kambwiri cnly
mentioned bLhe plaintilt bubt ne aid not say that the plaintitf
was a thiel. 'I'ne mere lact that the statement said the
plaintit’'l kept pay packets would nolt itseltf mean that he was the
thiet', It is Crue that the statement did not mention the
officers involved in the preparation of pay rolls and it did not
say the loss was occassioned py adding false names on the pay
rolls. Those onidissions, however woulu not mean that Mr
sambwiri had cnarged the plaintiff with theft. 4t musi be
renmenwered tnat it was not only the plaintii't who was taken to
police. @ir Cnibaano and rir Botomani were also taken to police
together with bhe plaintill, Iln cross-examination, the
plaintilt concedeu lhat he together with bMr Botomani and Mr '
Cnivampo were taken to police. All three made statements. The
plaintiff saiu he was asked alot of questions at the police
station. iy 1inding on the matter is tnat Mr kambwiri did not
lay @ charge. lle merely reported the matter and on the
instructions of the police he took the plaintiff and two others
Lo the police. liad sinyayi and kumwembe not absconded, they too
should have been taken Lo police. The police asked the
plaintiff{ alot of questions and on the answers given they
deciued to put nim in custody. The claim for false imprisonment
therefore talls away.
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i now wwve on to the claww for damages for malicious
prosecution. The plaintill was subsequently charged with thelt
by servant and tLne trial ended up in his acquittal. This claim
can only succeed if he can prove that there were no reasonable
and provable grounds for Laking him to court. As pdakuta CJ (as
he taen was) put it in tne case of Kiwa vs BAT (Malawi) Ltd

“«

vivil Cause NHo. 322 of 1987.

"The onus ol proving the wabsence of reasonavble and
probable cause lies upon Lhe plaintiff. In the absence of
such eviauence judgwent must ve entered for the defendant
see Abrath v. North basbern Hailways (18&£3) 11 Q.B.D. 440.
Reasonable and provable cause consists in an honest and
venuine veliel vasea upon reasonable ground in the guilt
ol the accuseu. Reasonable grounds are such circumstances
as would lead a prudent man to the conclusion that tne
daccused committeu the crime alleged and it is malerial
only to consider the lacus known Lo the defendant : Hicks
v, Paulkner (logl=82) ¢ W.B.U. lo7. 1 the plaintift can
prove thal the defenuant was actuabed by malice in the
sense of some wrong or indirect motive, an action will
lie. gwvidence ol malice may be present where the
vefendanlt prosecuted the plaintiff not because he believed
niw bto be pullly, but in order to deter others from
committing aepre dations on his property : btevens
v.oaialand Counties Railway Co. ana Lander (1854) 10 EX.
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un tne tacts of Lhis case, 1 find that there were
reasonable and probaole grounds for bringing the prosecution.
The discrepancies were found at the centre the plaintiff paid.
This faet 18 not dispulea. wWhat this means Ls that payment was
made to persons who did not exist. Although the pay rolls were
prepared py btnyayli, it was the plaintiff who prepared the
swimaries. 'The procedure was that in preparing summaries the
plaintiff was required to check the pay rolls and the labour
register. 1§ he diu do the checking then ne was aware that the
pay rolls contained false names and yel he proceeded and paid
tnereby occassioning a large loss. There were therefore
reasonable and probable prounds for vringing the prosecution.
The plaintif'f has nol snown any malice on the pari of the
defendanl. ‘fYnis cause of action also fails.

rinally L wmove on to the claim for salary. Clearly this
claim cannotl succeed. 'Tnere were suificient grounds upon which
the plaintiff could have been summarily dismissed. The
plaintit'l was in coaryge ol the accounts section. 'I'rue it was
Fllyay i wilo prepavea bhe pay rolls with false names. Tnis
started in January 1992 and it run up to June 1992, wnen pr
nambwirl discoverea the sgcheme, [t the plaintifl checked the
puy rolls ana tne lavour register he would easily nave arrested
the [raud. It iz easy Lo see thal tne Traud wenit on for so long
because he was a party to it.
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L aun satislied on a balance of probabilities that he was part ol
the scheme. 1L was in evidence that for tne months of HMay and
June, ne did nol prepare any summaries altnough he telephoned at
the nead office lor salaries. 1t is true that he was acquitted
vul i ina tnat his conduct was wholly incompatible with the
duties of his office. As 1 have already observed, the scheme
woulu not have succeeded without his co-operation. This cause
ol aclion also lails.

In the resull the action is dismissed in its entirety.
the plaintift is condemned in the costs of these proceedings.

Pronounceou in open court this zoln uay of August, 1994,
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