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This is an arpliicacion by che Attorney Ueneral to set aside
a judgment in defan.c orf .otice ~f intencing to defend entered
on the 19th of Novaarber, 29%5., ‘The appiication is on the sole
ground that the juuagment was irregular. T heard argumenr: on the
12th of January. 1994. 7 re-erved ruling because, ccuatvary to
what I expected, on an iz :2 like chis one, coune=! ghcuid have

ciced authority rarher then velv, as they did, on general
assertions that trney mage.  he guestioun ccised bv the summons
is whether the piaintiftf herz should have given notice of '
intended suit as is requirec¢ by section 4 of the Civil Procedure
(Suits by and against Government and Public Officers) Act. That
section provides as follows:

"No suit sha.l be iastitutcd against the Government,
or against a pubiic offiicer in respect of any act
done in pursuance, or ex=2cution, or intended
execution of any 4 t o1 other law, or of any public
duty or autherity, or in respect of any alleged
neglect or default i1 ths execution cf any such Act,
duty or authority. intil the expiration of two

months next after .::ice iv writing has been, in
the case of the Goverume it dalivercd to or 'eft
at the offi:o of rhe Aitorney Generai, and. in the

case of a puniic cuficer, deliverea to him or left

at his office, stating the cause of action, the name,
description and place of residence of tho plaintiff
and the reli<! which he claims."
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It is contended for the atiorney General that the notice be
given in every case wheve governmcnt is sued and, by extension,
it should have been given in this case. It is contended on
behalf of the plaintiff that it should not. It lcoks like the
practice has been to give such notice in each case until when I,
in passing, said the notice need not be given in every case.
Although the issue has nrct been decided on in our courts, it is
a rich area of litigation, as we shall see shortly. Before
that, it may be important to look at the facts so far.
L
The plaintiff took out the action onuthe 19th of November,

1993. It was commenced by what previously'was described as a
generally endcrsed writ. The endorsement is very brief. The
plaintiff's claim is for terminal benefits and gratuity under

the contract of service with the Malawi Army. The plaintiff
was, therefore, employed in our armed forces.,

No statement of claim was served because, I think, there
was no notice of intention to defend. It cdn be said, ,
therefore, that the plaintiff is suing the Attorney General in
pursuance of a contract of employment

Judgment in defauit or unotice of intention to defend was
entered on the 19th of Nov“moo', 1993. On the same .day the
plaintiff obtained an appointment for assessment of damages for
the 9th of December, 1993. Assessment of damages has not been
done because of thlS application taken out on the 12th of
November, 1993.

The application to set aside is supported by an affidavit
of Mr. Limbe, State Advocate. It is deponed that the plcointiff
never served the defendant with any notice of intended suit erd
thereby failed to comply with the specific and clear require-
ments of section 4 of the Civil Procedure (Suits by or against
the Government or Public Officers) Act.

Mr. Limbe, apnearing for the Attoruey General, submits that

there are no suits whicih are outside secticn 4. He submits that
all acts done by government must be understood and taken to be
made in pursuance of public duty. Equailly, fcr all torts and

breaches of contracts committed by government or public officers
no suit would lie without <uci+ notice. He submits that section
4 encompasses all actions tc which government or public officers
are a party. Mr. vimbe argucd that the section was introduced
because government is a coilossal organisation: it would be very
difficult for the Attorrey Ccreral to liaise with its client
departments. Thic is why th: provision wds passed. He also
argues that the court should in construing the provision avoid
absurdity. He cited the case of Nyrho Developments (Private)
Limited v. Mudi River Water Bcard (1961-63) 2 A.L.R. (M) 405.

Mr. Mwafulirwa, appearing for the piaintiff, argued that
going by section & itseli, it is platitudincus that the section
was not to apply to every case. The application, he submits is
restricted by the words of the section.
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Put concisely the zprliication raises two questions: does
section 4 cover all cases where the Government or public
officers are to be sued and whether, on facts of this particular
case, such a notice should have been given. It is important
then to consider the statite itself and judicial pronouncements,
which are many, that have been made on similar provisions.

The Civil Procedure (Suits by and against the Government or
Public Officers) Act was passed in 1946. The preamble is very
brief: "An Act Relating to Civil Suits by or against the
Government or Public Officevs.' There is not much assistance

from the preamble on the questiop I have to answer. We must 3o
to the section itself. ? ¥
~ ¥ . . . - " ' N
On close reading of the sectien, it is plain from the words

used that the section was .0t intended to cover.all acts of
Government or Public officers. The notice previous:'to suing
must be given where the suit is in respect cf acts "done in
pursuance, or execution, cr intended execution'" of any Act or
other law, or of any public duty oxr authority.. TIf-acts are
done, even if done by Govenment or Public Officers, and are not
in pursuance of or in execution or intended execution of an Act
or any other law, authtority or duty, they are not covered by the
statute. The question is not whether they'were done by =2 public
officer. The question is whether the public officer did what he
did in pursuance or execution or intended execution of an Act,
other law, public duty cr authcrity.

~ .

The precursor to the Civil Procedure (Suits by or against
the Government or Public Officers) Act is the Public Authorities
Protection Act, 1893, United Kingdom. This was a statutec of
general application before 1902 and, therefore, in force in
Malawi till our Act of 1946. The Public Authorities Protection
Act, 1893 only covered public authorities. It was extended to
government by the Crown Proceedings Act, 1947, section 30(2).

It can be assumed that when our 1946 Act was passed it took -
account of developments in the United Kingdom for our Azt in one
Act gave protection to public officers and the government.
Judicial interpretation of these provisions by English couris is
very persuasive in our courts.

I think I should state very clearly at the outset, in spite
of the strong argumentcs on behalf of the Attorney General, that
there should be a restrictiun to the interpretation of the
provisions. This is supported by superior courts in the United
Kingdom. In Lyles v. Southend--on-Sea Corporation (1905) 2 KB 1,
13 L.J. Vaughan Williams said:

"Now, I do not think thst it can have been the
intention of the lLegisiature that every act done by
the corporation which was intra vires conferred by
this Order should be subject to the protection
afforded by this Act. In my judgment an act which
is done, not only ‘n pursuance or execution, or
intended execution, of this Light Railways Order,
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but also in pursuance o{ all execution, or intended
execution, of some oblication incurred by a public
authority voluntarily heyond the obligation cast upon
them by the Order, is not air act done in pursuance or
execution, or intended execution, of the Order."

This was in the Court of Appeal. In the House of Lords, Lord
Buckmaster said in Bradford Corperation v. Myers (1916) 1 A.C.
242, 247: . sl

"Now it must be conceded that the Act applies only
to a definite class of pcrsons and to a definite
class of actions. If the sectipn stpod alone, and
were construed without reference to th9 1ntroductory
words of the stactute, it would be wide: enough to
grant protection to any person who was acting in
pursuance of an appropriate Act of Parliament, but
on more than one occasion the' courts have p01nted
out that this cannot be its true' interpretation ......
While the preamble is necessary thus to constrict
the meaning of the persons whom the statute is
intended to protect, the words of the section
themselves limit the class of action, and show that
it was not intended to cover every act which a local
authority had power to perform.

The operative words in section 4 of the Civil Procedure (Suits
by or against Government or Public Officers) require notice
previous to issue to be given in respect of '"an act done in
pursuance, or execution or intended execution of any Act or
other law, or of any public outy or authority, or in respect of
any alleged neglect or default in the execution of any such act,
duty or authority.' These are similar words that have been used
in the Public Authorities Protection Act, 1893. It is quite
clear from the authorities that quite a number of activities of
government and public ofificers are protected. Not all, however,
are protected. Guidance lLias been provided by two decisions of
the House of Lords. The first one is Bradford Corporation v.
Myers, which I referred to earlier. and the other is Grlfflths
v. Smith (1941) A.C. page 170. It is very clear from t -
opinions of the Lord Justices in Bradford Corporation v. errs
that the Civil Procedure (Suits by and against Government and
Public Officers) Act applies and only applies where government
or public officers in performing what is complained of are
acting in the direct executior or intended direct execution of a
statutory legal or public duty cr authority. Lord Justice
Buckmaster, the Lord Chief Justice, said at page 247:

"In other words, 1t is not b\kaLse the act out ot
which an action arises is within their pcwer that a
public authority enjoys the benefit of the statute.
It is because the act is one which is either an act
in the direct execution of a statute, or in the
discharge of a public duty, or the exercise of a
public authority. [ regard these latter words as
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meaning a duty owed t4 all tie public alike or an
authority exercifud upartiality with regard to all
the public. It zssum=2s that there are duties and
authorities which are not public, and that in the
exercise or discharge of such duties or authorities
this protection does nct apply." '

When the matter came again before the House of Lords in 1941 in
Griffiths v. Smith, Viscount Maugham said at page 185:

*

W s ewim s it has been impossible to doubt (if it was

doubtful before) that it is rnot essential that a
public authority seeking to rely on the Act of 1893

must show that the particuliar act or default in

question was done or committéd in discharge or ' ﬁ
attempted discharge of a; posi itive duty imposed on :
the public authority, it is sufficient to establish

that the act was in .substance done in the course of
exercising for the benefit of the public an authority

or a power conferred on the public authority not

being a mere incidental power, such as a power to

carry on a trade." ' ’

And for purposes of the action here, it is advisable to record
the observations of Lord Porter at page 208 when he said: ‘

"I think it is true to say that' a private contract
even if entered into in pursuance of an Act of
Parliament is not thereby protected but an act which
is done in performance of a public duty is still done
in the execution of a public duty though it is
performed through the medium of a contract."

In my opinion, therefore, and this is in derogation to the
argument by counsel for the Attorney General, it was not the
intention of Parliament to require a notice before issue in all
cases against the govermnment or public officers. The section
itself limits the circumstances in which it should. There are
also very persuasive judicial pronouncements to the effect.
Admittedly, government is a colossal establishment. It is
important, therefore, that adequate notice should be allowed to
it before proceeding" are commenced against it. I don't think,
however, that there is any absurdity in limiting the 51tuatlon9
in which such notice should be given. 1 see more absurdity in
thinking that it should appiy in all cases including acts which
are incidental to government or public duties. I see more sense
in requiring notice where, for example, the acts complained of
are in the direct execution of a statutory legal or public duty.
It would be prepostercus to require, for example, any retailer
who has sold two bottles of Fanta or Coke to government or a
public officer to be required to give prior notice to government
if government or a Publl” officer refuses to honour the
contractual obliga tion. i ) : o
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It is for this reason that the courts have been morc ready
to require such a notice in tort and have been very reluctant to
actions in contract. In matters of tort, there is a plethora of
authorities in the United Kingdom on the construction of the
particular wording and the questlons of construction of the
particular wording have not been raduced by the new statute.
That is why Viscount Maugham in Griffiths v. Smith observed at
page 181 "In other respects the Tanguage of section 1 of the Act
of 1893 is reproduced so that the difficult questions of
construction which constantly arose in the Act continue to arise
except so far as have been settled by authority." In relation to
torts, therefore, the situation is tluid and open. Not so in
contract. I .

N

In relation to proccedings for breach of conLracf the
general considerations expressed in the judicial pronouncemean
are of particular importance. The stagting point is probably
the case of Clarke v. Lewisham BoLough (1902) 1 LGR 63. This
report does not appear in our library. . The case is, however,
cited in Preston & Newsoms Limitation’ oF Actions, 3rd Edltlon
1953 page 202. 1In that case the action, much like here, was for
wronggul dismissal. That is to say, the claim against an
employer for breach of a service contract. In that case Justice
Bingham said that ''good sense, as well as authorities, showed
that the Act, that is to|;say, the Public Authorities Protection
Act, was not intended to apply to actions for damages for breach
of contract at all." So if there is need for direct authority
for this particular case|, therefpre, it is.the case that I have
just mentioned. '

The matter came again before a ngh Court judge in
Sharpington v. Fulham Guarcaians (1904) 2 Ch. page 449. In that
case the guardians of a public school employed the plaintiff to
do works for them required of them by their public. duties. The
action there was for breach of contract. Justice Farwell
refused to find the Act applied to private contracts. He
observed that in this modern age government and public
authorities perform many functions which compel them tc enter
all sorts of contracts. He, however, slighted counsel's
argument that every contract entered into by a public body is
within the Act. At page 455 he said:

N
"But every LOﬂCrd(: entered into by a publlc body
is necessarily in @ Ssense entered into in discharge
of a public duty or, under statutory authority, for -
otherwise it would be ultra vires. And I think it
would necessarlly follow if I decided in the
defendants' favour; that every contract entered into
by a public author lt} is an act done in pursuance of
a public duty or authority, and therefore is one to
which the Act applies. 1 do not see where to draw
the line." ' :

On the facts of the particular case, however, he said:
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"The present case seems to me quite difrerent. The
public duty which is nrere cast upon the guardians

is to supply a receiving house for poor children;

a breach or negligent porformance of that duty would
be an injury to the children, or possibly to the
public, who might be injured by finding the children
on the highway. In order to carry out this duty
they have power to build a house or alter ‘a house,
and they accordingly entered into a private contract.
It is a breach of this private contract that is
complained of in this action. It is not a complaint
by a number of children or by a member of, the public
in respect of the public duty. It is a,complaint by
a private individuel in respect of & private injury
done to him. The only way in which the public duty
comes in at all is, as I have pointed out, that if
it were not for the public duty any such contract
would be ultra vires. But that would apply to every
contract. I cannot find any ground for saying that
this particular contract comes withia the Act. I
think it is clear that what is, complained of is a
breach of a private duty by the guardians to a
private individual. -The result is that, 'so far as
this section is concerned, the action will lie."

The matter went up before the Court of Appeal in Lyles v.
Southend-on-Sea Corporation. That action was proceeding in

contract. The Court of Appeal decided that it was essentially
in tort and therefore the Act applied.  The Court of Appeal,
however, doubted what the situaticn would have been if there
were conditions on the contract. In The Ronald West (1937)
P. 212, the plaintiffs, the Ipswich Dock Commission, wanted to
plead the Act to a counterclaim.| There was power under the
stutute to do what they wanted to do but they chose to. enter
into a special contract to perform it. 1t was held that the
statute did not apply. Buckmill, J. quoted Lord Haldanes in
Bradford Corporation v. Myers at| page 251-252:

"My Lords, in the case of chh a restriction of

ordinary rights I think that the words used must not

have more read into them than they express or of

necessity imply. And I do mot think that they can

be properly extended sco as fto embrace an act which

is not domne in direct pursuance cf the provisions of

the statute or in the direckt execution of the duty

or authority." ‘

Justice Buckmill went on to quote the words of Lord Haldane in
Sharpington v. Fulham Guardians at page 449:

"I think that this is an Act which does restrict
the rights of an individual in suing somebody
himself who has done him a2 wrong and one must
read the words of the Act strictly. If I find,
as I do in this case, that the negligent act
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done by the plaintiffs was nct done in direct
pursuance of the provisions c¢f the statute or in

the direct execution «7 theii duty or authority,
but was, in fact done under a contract made
between them and someone else, ....... . I think

that the provisions of the Act dc not apply."

I would hold, therefore, when applying the Civil Procedure
(Suits by or against Government or Public Officers) Act in
relation to contracts tinat the notice before suit is not
required in respect of contracts 'between government and public
officers and private citizens except in so far as the acts
complained of are in direct {and not incidental) pursuance of
the statutory or public duty’ or zuthority and the contract is
the only way in which such statutory or public duty is
fulfilled. In these sentiments I am in agreement with the
observations of Lord Justice Porter in Griffiths v. Smith at
page 208 which I should re-quote: ‘ ‘

"I think it is true| to say that a private contract,
even if entered intd in pursuance of an Act of
Parliament, is not thereby protected but an act
which is done under performance of a public duty is
still done in the execution of a public duty for
its performance through the medium of a contract."

In this particular case, the plaintiff is suing in relation to a
service contract. He is suing for terminal benefits and
gratuity under a contract of service with the Malawi Army. He
is not alleging that the Malawi Army is in breach of any
statutory or public duty. He is saying that in the private
contract with him, the Army has not paid him terminal benefits
and gratuity under the contract of service. He is not
complaining together with members of the public generally
against the Army. He wants the Army to pay to him what is due
to him privately under the contract. I would be very siow to
think that the Army's default in this case is default under a
statutory or public duty or an Act of Pariiament. My opinion,
therefore, is that the notice was not necessary and the judgment
was not irregular. This being the only ground on which the
application is relied, the application is dismissed with costs.

MADE in Chambers this 4th day of February 1994 at Blantyre.
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