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IN THE HIGH COURT OF MALAWI 

PRINCIPAL REGISTRY 

CIVIL CAUSE N0.141 OF 1993 

$ETWEEN: 

COR/\M: 

P.B . MBEWE 

- and -

S. GAFFAR ............... ..... ............ . 

D.f. MWAUNGULU, REGISTRAR 

Ch1zumila , Counsel for the Plaintiff 
l<ombez:i , Cotmsc 1- for the Defendant 

0 H D E R 

PLAINTIFF 

DEFEND1\ N'I' 

In this appl ication the plaintiff wants to sign judgment under 
Order 27, rule 3 of the Rules of the Supreme Court: 

"Where admissjons of fact or of part of a case are 
made by a party to a cause or matter either by his 
pleadings or otherwise, any other party to the cause 
or matter may apply to the court for such judgment or 
order as upon those admissjons he may be entitled to, 
without waiting for the determination of any other 
question between the parties and the court, may give 
such judgment or make such order, on the application 
as it thinks just." 

The purpose of the rule is found jn the words of Sargant, J. in 
Ell is v . Al len (1914) 1 Ch . 904, 908-909: 

"The object of the Rule was to enable a party to 
obtain speedy judgment where the other party has 
made plain admission entitljng the former to 
succeed : jn my judgment it appl ie s where either 
there is a clear admission of facts in the face 
of which it is impossible for the party making it 
to succeed. " 
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A Court will not allow judgment to be entered otherwise than 
through trial except in the case of very plain and clear 
admiss ions and where the other party can not succeed in the fact 
of the admission. Where the admissions are contained in a 
defence, the facts must be clearly pleaded and admitted by the 
other party. This Court should not be called upon to make 
deductions which can not clearly be fixed to what is contained 
in the defence. Ir Ash v. Hutchinson and Company Publishers 
Limited (1936) 1 Ch. 489, 503, Lord Justice Greene said: 

"A plaintiff who relies in the proof of a substanti al 
part of his case upon admissions in the defence, must, 
in my judgme nt, show that the matters in question are 
c l ear ly pleaded and as clearly admitted; he is no t 
ent itled to ask th e court to read meanings into hi s 
pleading which, un o n a f a ir constructi.on , do not 
c l e;1r ly c1ppear· in o rder Lo Cix the defend ants wiLh rm 

admission ." 

In every case, as t he present, the Court looks at the document 
as a whole to see if it c learly is an admissi.on of the facts on 
which the plaintifC want s to sign the document. Obviously if 
the fac ts do not render a clear admission, the Court will not 
allow the plaintiff to sign judgment. In Ranking v. Garton 
Signs Comp a ny Limited (1979) 2 All E.R. 1185, 1191, Lord Justice 
Geoffrey-Lane said: 

"When t hat typ e of a dmissi.on is under consideration, 
the s imple question to be asked is this: have the 
defendants mad e a clear admission of liability or 
not, and in order to discover that, as I have already 
ob se rved, one has to look at the terms of the letter 
and of the pleadings in each particular case." 

In this particular case , the plaintiff is relying on admi ssions 
contained in the defence. 

In paragraph 4 it is s aid: 

"The defendant pleads that a total sum of K400,000 
was paid towards the balance of K800,000 and that 
the present balance of the debt is K400,000." 

In paragraph 7 it is contended : 

"By the said agreement of sale dated the 11th day of 
March. 1992, and executed by the plaintiffs, the 
plaintiffs agreed with the defendant in Clause 6 a l l 
unforeseen liabili t i e s and all bad debts not recovered 
by 31st March, 1993 would be for the account of the 
plaintiffs ." 
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In paragraph 8 it is pleaded: 

"The defendant pleads that the majori.ty of debt s have not 
been recovered and a lot of money and property was lost 
in the said fire accident, and in the circumstances, the 
defendant. is not liable to the plaintiffs for the balance 
of K400,000." 

This, in my judgment, is really a question of confession and 
avoidance . The defendant acknowledges the debt but ple ads 
payment or satisfaction. The pleadings must be read as a whole. 
Rea d that way, there is no admission. 

I do not th 1 n k , the re r o re , th i s i. s a c as e w h e re the pl a i n t i ff 
can sign judgment on admission. I dismiss the s ummon s with 
costs . 

MADE in Chambers this 11th day of November, 1993 at Blantyre. 
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