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MWAUNGULU, REGISTRAR

Mandala, Counscl for the Plaintiff
Kasambala, Counscl for the Defendant

ORDER

This 1s a summons by the plaintiff for summary Jjudgment
der 14 of the Rules of the Supreme Court. For reasons
11 be apparent later, 1t may be important to reproduce
rule 3(1):

"Unless on the hearing of an application under rule

1 either the Court dismisses the application or the
defendant satisfies the Court with respect of the
claim or part of the claim, to which the application
relates that thereée 1s an i1ssue or question in dispute
which ought to be tried or that there ought for some
other reason to be a trial of that claim or part, the
Court may give such Jjudgment for the plaintiff against
that defendant on that claim or part as may be Jjust
having regard to the nature of the remedy or relief
elaimed.,

)vision altered the practice on summary Jjudgments which
ted for over a century. Prior to this rule the

f had to show that the defendant had no defence or the
1t had to show that there was an 1ssue or question 1in
Under Order 14 rule 3(1), however, the Court may deny
'intlff his entitlement to judgment even where the

nt has raisecd no substantial 1ssue provided '"that therc
pr some other reason to be a trial of that claim or
jThLPb are affidavits i1n support and in opposition to




2% The plaintiff was appointed Managing Dircctor of the
'ént Company 1in January, 1989. He was one of the

pal sharcholders. He sold his shares in the Company. On
th of November, 1992 he took out this action to claim
ration amounting to K53,693.92, being sums duc to him

- was a Dircctor of the defendant Company. His claim 1s
)n a management mecting that took place on the 3lst of
51989 whgru 1t was resolved that Dlructors would b

g

§mand1ng the monics. All these 1ssuecs are PdlSCd n thc
gff‘s statecment of claim.

The defendants put 1n an amended defence 1n which they
gded that the plaintiff was their Managing Dircctor at some
s.. ¥They deny that there was a meeting on 31lst March
s0lving that the sums claimed by the plaintiff be paid to
»D%rcctors of the Company. They also claim that the sum of
K%&'SS? 00 appearing in the Directors Account was a ploy to
“or evade tax. They also allege that the plaintiff who
: Tlmlndgd 1t and prumulgated, this was aware that no monics
égld be paid out to Directors. There is a counter-claim 1in
;M'éch the defendants arc claiming the sum of K5,000.00 for a
Tme tor vehicle which the plaintiff took away when leaving the
gant Company. There is also a clalm for K5 075 14, bglng

iﬁadlngs. In my view, unconditional leave to dcfund
2is d'be given to the defendant. I think I state the
ﬁ%binﬂiglu corrcctly when 1 say that where therce 1s scrious
"dispute as to the facts 1in a particular case the rightful
: COUP$eng not to give the plaintiff the Jjudgment but rather to
glvg t%e defendant the right to defend himself so that the

t1ff can clearly establish his case and the Court be given
; ﬁortunlty to decide the fact after hearing the defendant
\‘and_ hQ plaintiff. I would have thought that this is well
“know ?gbut 1f any authority is needed then Saw v. Hackin (1889)

T%%ﬁgt 72 is such authority.

'U

£ 2 In this casc the claim 1s based on a management meceting
of the 331st of March, 1989. On the face of it Directors of a
iCompany cannot claim rcemuneration. Dunston v. Imperial Gas
”nght and Coke Company (1831) 3 B and Ald. 125; Harton v. West
%Cock “Raillways (1883) 23 Ch.D 654, 672. But the Articles of
%Assdﬁlﬁtlon usually provide rbmungratlon to Direglors. In this

:#éaseﬁth Articles of Association did so provide. It appears to
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ﬁ this 1s whal thce plaintif{ wanted to say in Lhe unclcecar
plg'dlng 1n paragraph 2. This scems to be confirmed by
paragraph 2(b) of the affidavit in support of the application.
LTha defendant, however, took real issue that lack of clarity in
paragraph 2 of the statement of claim, he thought, and I don't
und rgstand why, 15 a scrious lcecgal 1ssue which the Court should
greﬁoLVé I must confess that 1t must have been obvious to the
gdefendant that the' plaintiff would not have intended that the
?Articlcs of Association would get remuneration. Assuming that
iithwasi sin fact a legal 1ssue that Articles of Association would
* 1v¢ remuncration, I would have thought this 1s a very

A ;mplc ‘legal question and wholy unarguable that 1 would not
‘have . given leave to defend.  (Cow v. Cascy (1949) | KB 474,
481, followcd and dppllt‘d in Europcan Asian Bank AG v. Punjab
‘and Sind Bank No.2 (1983) 2 A11 L.R. 508, 516.) The Articles
of MAssdciration, d((uPdIHV to Lthe pleadings and Lhe affidavi s,
pFOVlde for remuncration. Articles of Association commonly
.pNOV1de that Direcltors shall be entitled to such remuncration
‘asi¥shall be voted to them at a general meeting. 1If that 1s the
‘¢age then there must be a resolution duly passed by the Company

1 97

hat' effect. 11, however, the remuneration 1s approved by
sharcholders entitled to attend and vote al a genceral
meetlng, this has the same effect as a resolution duly passcd
"by@tht Company at a gencral meeting. Re:Duomatic Ltd. (1969) 2
iCh, 365 and Cane v. Jones and Others (1981) 1 All E.R. at page
;533 - In some cases, however, the resolution of the members
fapgrov1ng the accounts may be sufficient authorization, so long
s%the members are aware that they are being asked to apporve
"dcdunts, they are also being asked to approve the
juneration. (Felix Hadley and Co. Ltd. v. Hadley (1897) A.C.
, 141) It 1s not clear to me in this case, either from the
ad;ngs or the affidavits, whether remuneration was to be
.Oted at a general meeting. 1 may concede for purposes of this
ase’ that probably this was not the case. The case might very
ell: bc, as 1s always the case, that the amount of remuneration
0 be pald to Dictors 1s a matter of internal management. That
as the casew(Burland v. Earl (1902) A.C. page 83, Normandy v.
nd Coope and Co. Ltd. (1908) 1 Ch. page 84). This 1s where

he@dispute arises.

i . The plaintiff has c¢xhibited the minutes of, I think, a

lﬁmanagembnt meeting held on 3lst March, 1989. The minutes are

. 'signed by the plaintiff as Chairman and a Mrs A.A. Bowler as

: ecretary It does appear as this was not a Board meeting

;Nbecause the Board was to be informed of this meeting. The
iminutes of this mecting show that the rental and the tclephone
‘'bills were to be paid by the Company as the plaintiff claims.

f this was all, I would have given judgment for the plaintiff.

he ' defendant%, however, dispute the authenticity of these
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They state that the signature of the secretary is not
cr They have proffered another set of signatures Lo

8D bve this. The defendants further allege that this meceting
: }took place at all. They contend that the actual meecting
ﬂpra,thb amount of remuneration was decided took place on the
1pth ‘of January, 1990. There, there was no suggestion that
ﬁlephone bills would be paid. Of course, they do not scem to
dlSputc that the rentals of K1,000.00 were payable. They
yntend, however, that those rpnts were pald to the plaintiff
accordlng to their journal/ledger entries. They have produced
the minutes of the same meeting. In my view, this dispute
annot be resolved by looking at the affidavits. The matter
st go to full trial so that the plaintiff can be
ross=cxamined on these matters. These arc facts which by
Helrgnature entitle the defendant to interrogate the
laintiff.

: ; There 1s more than that. The plaintiffs arec claiming a
further sum of K29,397.00 as money standing to their account
which the dpfpndant% must pay. This money indeed seems to be
stdndlng to the plaintiff's account according to the final
accounts prepared by the defendants' Accountants, Graham Carr &
Company. The defendants argued that this money was in fact not
payable to the plaintiff. They argue that the money was put
irito: the Directors Account just to inflate the liability of the
‘bmpany in order to evade tax. They contend that i1t was very
clear to all Directors including the plaintiff that these
,onlee would not be payable I think that these are matters on
whlch'the plaintiff should bc interrogated. Se¢e Harrison v.
Botten Heim (1878) 26 WR 362.

'§ As 1 pointed out at the beginning, there are some
magicdl words that have been introduced in rule 3(1) of Order
.-"that there ought for some other reason to be a trial". In
Bull (1968) 3 All E.R. 632, 637 Megarry, J. considered
seffect of these new words. He said at page 637:

"If the defendant cannot point to a specific issue
which ought to be tried, but nevertheless satisfies
the Court that there are circumstances that ought
to be i1nvestigated, then I think those concluding
words arc 1i1nvolved. There are cases when the
plaintiff ought to be put to strict proof of his
claim, and exposed to full investigation possible
at a trial; and in such cases it would, 1n my
judgment, be wrong to enter summary judgment for the
plaintifr.™

I tﬁink in this case¢ if the minutes of the meeting in which the
plaintiff relies arc questionable then this 1s a matter that
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2 full investigation at the trial. In this case there

ore: than that. If, as the defendants allege that certain
‘ES§WLPL put inteo the Directors Accounhts to inflate

;-ﬁty in order to evade or avoid tax and 1t was not
antended that these monies would be paid out to the Directors

; ‘that the plaintiff himseclf master-minded that decision, 1t
g . difficult to sep how he should claim that moncy on summary
%Judgmcqt without fully inquiring whether this was so. This, 1n
o 7;§! would be covered by the final words i1n Order 14 rule

Finally, there 1s a counter-claim to the plaintiff's
The claim 1s 1n fact connected to the plaintiff's
’ - He wants to get dues payable to him when he was a
'frcctor of the Company. The Company is alleging that he took
way. with him Company property and at one stage the Company had
]ﬁball him out when the Sheriff came. I think these claims
roperly relate to the plaintiff's action. In Zoedan Co. v.
arrett (1882) 26 SJ 657 Lord Justice Cotton observed that
although a counter-claim 1s for many purposes a cross-claim 1t
: ught to be treated as a defence for purposes of Order 14.

R AR

_ I would, therefore, dismiss the application in this
‘“and give unconditional leave to the defendant to defend

; Within 14 days there will be discovery by exchange of
~of documents verified by affidavits. This will be

”Wpd by i1inspection 14 days thereafter. The case should be
: t“down by 30th June, 1993. The case will be tried by a Judge
)1th0ut a jury at the Principal Registry.

The parties can appeal to the Judge i1n Chambers.

MADE 1n Chambers on this 18th day of May, 1993, at

AN \
D.F. Mwaungdlu L9 ,(

REGISTRAR [
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