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RULIUNMNG

The piaintiff in this case, € S Chimdzeka, 1is a
builcding contractor trading as Chimdzeka Buiiding
Contractors and claims from the defendant, among other
things. the sum of K8&,00C0.25, being bailance of a contract
price. The defendant is a local authority established under
the Loca! Government (Urban Areas) Act {(Cap 22:31) of the

an

Laws of Malawli

The facts of the case are not in oisputeﬁ he
defendant, cn the st day of Yovember 1927, advised the
piaintiff that he had been awarded a contract to paint its
houses and market at a cost of Xi72,000.85. This was later

reduced to writing. Pursuant to the aforesaid contract. by
the zGth of fovember the plaintiff did paint 5 staff houses
an¢ a tavern for the defendant. CStill to be painted was the

defendant's Central Market. On 320th of December., the
detendant through its authorised agent and or servant, ir &
Sanda. Administrative Officer. terminated the contract. By

that date the defendant had paid the pilaintiff a sum of
KE4,00C0.0C out of the contract price, leaving a sum of
(CC)ZS?ACJU On being asked why the contract was being
terminated. the defendant said the contract was, by virtue
of the provisions of section 78{%) of the Local Covernment
(Urban Areas) Act (ZTap 22:0%), illegal, because, the
defendant, being unaware of those provisions, failied to
award the contract to the lowest bidder or to obtain the
consent of the linister prior to awarding the contract to
the plaintiff who the defendant ciaimed was not the lowest
bidder. Ry his Order of i5th April 1992, the Registrar of
the +High Court ordered that +the issue raised by the
defendant as a defence, namely. whether the contract between
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the plaintiff and the defendant was iilegal, in terms of
section 76{4) of the Loca! Government (Urban Areas) Act (Cap
22:01) of the Laws of Yalawi, be placed before a Judge for
determination.

“r Chikopa, who appeared for the plaintiff, has
suomitted that the termination of the contract Dy the
defendant was & breach of the contract on its part. fe
contends that section 75{(4) of the Act does not invalidate
the contract, as it is an administrative and procedural
instrument._ He further argued that, since the piaintiff had
nothing to® do with the awarding of the contract and
obtaining of the ministerial consent, he cannot be held
responsibie for the defendant’s mistakes, if any, as he is
an innocent party. Since the defendant breached the
contract. then he must pay the rest of the contract price,
he concluded.

“r Mbvundula appeared for the defendant. He contended
that tne contract was illega’! and that the defendant was
entitied to terminate it immeciateiy it was discovered that
the wreng Didder had been awarded the contract and that
there nad been no ministerial consent. He further submitted
that the plaintiff is not entitied to the remaining contract
price, Dbecause he has neither done the work nor has he

xpendad any of his materials on any fresh work.

Section 75{4} of the Act is in the following terms:

"4} A Local €Government Authority may accept any
tender which having regard to all circumstances,
appears to it to be the most advantageous and may take
security for the due and faithful performance of every
contract or the Local Authority may decline to accept
any tender -

Provided that the Local Luthority before
acceptinc any tender other than the Ilowest shall
obtain the consent of the ¥inister.”

There are various categories of illegal contracts and
they may be declared void ab initio or in the course of
their performance. A contract can be said to be illegal if
it is a contract to commit a crime, a tort or a fraud on a
third party., a contract that is sexualily immoral. a contract
prajudicial to publiic safety, a contract prejudicial to the
administration of justice, a contract 1liable to corrupt
public I1ife, a contract to defraud revenue, or a contract
that contravenes or does not conform to a statute under

winich It is mace. In the instant case it is not disputed
that the plaintiff was among people who tendered for the
vork in gquestion, nor 1is it disputed that he won the
tender, eaithough he was not the lowest Didder. I am,

however, aware that cenerally, the defendant would be under
no obligation to accept the lowest tender. Since his, the



(]

piaintiff's, tender was not the lowest, its acceptance had

to have the consent and blessing of the [inister. This
blessing was not there and has not been there to-date. The
word used in the section 1is "shall", which means it is
mancatory. tnat then is the effect of this omission? In my

judgement, that omission. whether deliberate or by design,

rendered tie award cof the tencer and the subsecuent contract
nu:l and void ab initio. It was iiiegal. It cannot stand,
and I so find.

“r Chikopa has vehemently submitted that since this
om:ssion was by the defendant and was no fault of the
piaintiff, tne Court should grant the reliefs sought, even
if tne contract vere to be 1iliegal. it is a nlausibie
sucgestion, but its viability in law is very doubtiu!l. As
Lord Halsbury observed in the case of Mogul Steamship Co -v-
lMcetregor, Gow and Co (1892} AC 25, =& contract that 1is
iliegal ab initio is treated by the law as if it had not
been made at all. it is totaily void and no remedy is
available to either party. Mo action lies for damages, for
an account of profits or for share of the expenses. Indeed,
in the case of an illegal contract for the saie of goods,
for exampie. the purchaser, even if he has paid the purchase
price, cannot sue for non-delivery. Again, in the case of
Miller -v- Keliski (§S45) 62 TLR 85, it was held that a
servant cannot recover arrears of salary under an iilegatl
contract of employment.

“he plaintiff in this case said he, as opposed to the
defendent, was not aware of the provisions of section 73{4)
of the Act and should, therefore, not be held victim of the
defendant’'s act of omission. The law is settied on this
one. MWhere a contract is illegail in its formation, neither
party can circumvent the rule by pleading ignorance, ex
tumpi causa non oritur actio. In my judgement, therefore, I
nold that the contract in cuestion between the plaintiff and
the detendant was, and stil!l is, as pieaded by the defendant
in nis second paragraph of the defence, iilegal in terms of
section 70{4} of the Local! Government [Urban Areas) /ict (ZTap
22:01) of the Laws of Malawi. <Costs to the defendant.

itADE  in Chambers this 27th day of May 16¢
Blantyre.
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