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RULING

, This is an application by way of Originating Notice of
tiotion taken out by three children of one, Aramgpn Beaston
tileme, who died intestate om the 13th cday of QOctober 1%86.
The applicants are seeking for the following reliefs:

2

{1) That the Court should order a preper sharing of -
the intestate property among all the
eneficiaries:

{2) That the respondents should account for all sums
received  and paid as  either personal
repregsentatives ‘or administrators Qof the
intestate estate; and

That the respondents should pay into Court all
~sums receiyed or paid angd balance dye gon the
taking of such acesunts.




-

The application against the 3rd respondent, a brother
of the decmaseo was Cdiscontinued. The application,
thegefore pkncgsda& sgainst the 1st apd 2Znd respondents,

-

who 2re both childien of the degeased.

The applicants, Alufe illeme, Dorothy Mleme and Gloria
Mleme, are cdaughters of the deceased, born on 3lst Octcber
1947, 18th February 1561, and 13th August 19263 respectively.
They are all legitimate ca*lcren of the deceased, but Dborn
from cdifferent mcthers. The deceased is not survived oy any
wicows.

The deceased died intestate on 13th October 1986
survived by 7 children, including the applicents and the
respondents, 3 brothers and his mothers. The names of the
othﬁ? children are Elsie and Macfarlene. The respondents

wegs grant=4 lellers of adminigtratjien qQp the 4th day of lsy
1984,

I allcweC oral evicdence to be given in additior to

that conmtained in the respondents’ and applicants’
affidavits. hu th" time of the deceased’s death, Elsie,
tacfarlene, lMerto the 2nd respondent and Gloria, the 3xd

applicant, were mlnors, but as c¢f now, they are all adults.
However. Elsie and tacfarlene are still at schecl, one being
at a technical college.

The deceased's intgstate propglty inclnded a2 lesasebold
property with & residential heouse D»built theredn. The
¢egsased wes residing in that hguse with Jehn, Merten, Elsie
2nd Macfawlene. These children continued to reside in the
haouse after the death of their father. The house was later
lagsed to tenants from 3lst July 1388 to 29th February 1992,
during which period a net sum of K30,912.5C was received QV
the “asﬁonc&nts in the form of rental The property was
later s¢ld at a price of K140,000.00. The respondents
stated in their affidavit that at the time the deceased
cied, the property was mortgaged to the New Building Society
an< they used part of the income received to pay for the
mortgage instalments, c¢ity rates and 1land rent. The
responcents also allege that in addition to these expsnses,
they ealso paid legal fees, commission charges, valuation
char¢ges, and other =ipenses on behalf of the estate.

The deceesed was a member eof the Associated Pension
Trust Limited and after his death there was due X40,375.48E
to liessrs Jghn IlMleme and Henderson Beaston Mleme, the
bengficiaries whom the deceased had appeointed prior te his
Geath. The money was shared egually Dbetween <these tTwo
eneficiaries. I £ind that these death Dbenefits did not
ferm paxt ¢f the Ceceased's estate. Therefore. the benefits
ere rightly paid to the two beneficiaries. The respondents
staied that the dependants of the deceased were maintained
eut o©of the proceeds of these death benefits. It is,
howeveir, clear that the only children who benefitted £from
these Dencfits were the defendants themselves, Elsie and
Macfarlens.




The deceased died intestate Therefore, his estate
w5 Ssupngsed te be distributed in accordance with the
provisions cf the Wills and Inheritance Act, which provide
the principles to be followed in distributing the intestate
property. During the hearing of this matter, it Dbecame
clear that the money is mainly available for distribution to
the children.

The deceased is not survived by any widows, having
divorced all his wives prior to his <death. The
Rgpesficiarice af tha gdegeased are entitled to the intestats
property upon falxr distributien so pLoOvided in sestiga 17 of
the Wills and Inherltance Act, which provides, inter alia,
as follows:

u17-(1) The persons. entitled upon a fair

distribution shall be the wife, issue and
cependants c¢f the intestate wheose shares
shall be ascertained upen the following
principles -

{a) © protection shall be provided for the
.Gependants of the intestate from
hardship s¢ far as the gproperty
aveilable for distribution can
provide such prgotection:

{2 as between +the widows and the
children of the ingestate, their
shares shall e decided in

accerdance with all the special
circumstances including -

(i) any wishes expressed by the
intestate in the presence of
reliable witnesses:

{ii) such assistance by way of
education or property or
otherwise as any of the wicdows
or children may have received
from the intestate dJuring his
lifetime;

{iv} whether any daughter of the
cdeceased is married or
unmarried,

but: in. the absence of special
circumstances the widows and
children shall.. .be entitled to
ecgual shares:"”

The respondents, as administrateors of the deceased
egtate, wera suppesed to distribute the intestate property
1T accordance w1tn the Wills and Inheritance Act and in



particnlar upon fair distribution. The deceased cdied on the
13th day of October 286. At that tims the intestate
propexrty coqprisvé K1.591.92 c¢ash, houscholé effects, &
moter vehicle and leascehold property with a housc thereon.

hava already made a £inding that +the sum of
48 . the death benefits of a Pension Scheme that were
o the 1lst and 3rd respondents, did not form part of
the daceased estate. The death benefits were properly paic
tc the Dbeneficiaries. nominated Dby the deceased. The
Gefandants, however, stated in their affidavit that the
Sevqtayity of +the Useceassc were meintaiped out Qf  the

proceaeds of these death benefits. In fact, scme of the
oocum_n ts exhikbited in this Ceurt confirm that the trustees
of +the Pansicn Scheme wercs Baiptaining the gepencants,
Macfax Jen° and Elsie Dbefore paying out the balance to the
noninated Leneficiaries in March 1988.

The respondents further stated that they have so far

advanc=C some money to scme of the keneficiaries o0f the
decgased and that the balange thzi remains to be distsibuied
is X59,4326.44. This means that the respondents hacd 2 total

sum of K123,031.44 available for distributien. In ths
absence of  anv special circumstances, the children were
suppesad te get egual shares after pr -oviding for the other
dencndants sucn as the pothgap of the decsased, and paying

$he ats of fhg geesased-

The deggased is survived by 7 children, his pother and
brothapsg. The respondiggis fried i@ challenge the fact thaj
GloLh., tnc 3rd applicant, was one ©f the childrxen of the
G=aceas=2d. I, however, find that there was abundant evidence
that the deceased was the father of Gloria and that he used
to maintain her+a&“dne of nhis children.

There is evidence that. the meney which was in the bank
was already distributed. I will, therefore, concentrate on
the proceeds oi. the hduse, as these form the substantial
part o©f --the deceas=d's. gstate. The respondents in their
capacity &s cnln*stLagors o€ the dzceased's estate, were
requesteg to account as to how some of the money has been
used. Jehn HlMleme, the .lst responcdent anc¢ the most active

administrator, paicd himself the largest share of K33,133.70,
followed by the 2nd respondenmt, who got K14,959.80 and then
Elsfie got K8,120.00, ‘whilst Macfarlene got K3r931,50« The
ecther ¢2pendants got a total sum of K& ,450.0C.

T have carefully ceornisiderecd all the facts available in
this case. I am of the view that the respondents shoulc
have distributed the intestate as soon as they received all
the meoney which fermed the intestate property. They were at
liber{y 4o oven trustee accounts for the miners. It was not
right for them to held on to the funds which they should
have distributed to the acdult beneficiaries.



believe justice in this matter will be achieved by
distributing the whole intestate as it was before some of
the beneficlaries were advanced some money and by treating
whatever was advanced to them as advance peyment of their
entitlement. I will cdecduct the sum of K12,00G.00 which the
responaents allege that they used for building a house for
their accommodation after selling the deceased's houss in
which they were residing. I will zlso deduct the amocunt of
K4 .376.1%1 which is owing to the Inspector c¢f Taxes and
Landed Pronerty Agents. Therefore, the sum of K106,855.33.
was availablz for distribution.

The facts show that the deceased used to support all
his children even after they got married. His generosity
went as far as supporting his grandchildren. Taking all the
circumstances of this mattier into considieration, I am of the
view that the intestate which is valued at K106,655.32
siiculd e distributed as follows:

liacfarlene Mleme 15% = ®15,998.03
Elsie Mleme 15% = K15.998.03
Merton HMleme i2% = K12,798.06
John Kleme 12% = K12,798.06
Alufe Mleme 12% = K12.798.06
Gloria Mleme 12% = K12,798.06
Dorothy Mleme 12% = K12,798.06
Doris Mleme 10% = X10,665.73
Total X106,655.33
As I secid earlier on, what was alrecady paid out will
be treated as advance payment. I note that the respondents
allege that they got some advance payments for Ilsie and
tiacfarlene in their nemes. They should know the exact

amounts which they used on these beneficiaries. Each party
will pay his own costs for these proceedings.

at

v

MADE in Chambers this 8th day of Aapril 19593
Blantyre.

et T T
k ‘./,- >
A S E Ksosa {Mrs)
JUDGE



