IN THE HIGH COURT OF MALAWI

PRINCIPAL REGISTRY

CIVIL CAUSE NO. 252 OF 1987

BETWEEN:

INTERNATIOMNAL !MARKETING SERVICES (PVT) LTD.s.vo-oo.PLAINTIFF

NATIONAL BANK OF MALAHI . c-s-vcassasaecnssssesssnsscldil NDANE

CORAM: MBALAME, J.
S Chikopa/Chizeze, of Counsel, for the Plaintiff
Chilige, of Counsel for the Defendant
Selemani/Nkhoma, Official Interpreters
Gausi (lirs)/Longwe, Court Reporters
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By its amended Wxri of Summons, the pla*
Internaticnal llarketing Services (Pvt) Limited, a company of
. liability and incorporeted under the Companies Act

203} of the Laws of Malawi, claims damages £from . the,
ant, the MNational Bank cof BHelawi, a commercial Dbank
ered and operating in ths country under the provisions
of thz Banking Act (Cap 44:01) of the Laws of HMalawi, for
conversion by the defendant of the sum of K13,%64.22, the
property of the plaintiff, or alternatively, the said sum of
meoney as money had and received Dby the defendant to the
plaintiff‘s use. It is the plaintiff's case that the
plaintiff maintained a <Current Account at one of the
defendant’s Dbranches, namely, Victoria Avenue Branch i
Blantyre. Cn or about the 4th June 1286. the defendant,
without any lawful excuse, it 1is alleged, <closed the
plaintiffs’ account and transferred a sum of K13,964.22
therefrom to a Suspense Account. Around the 23rd October
1966, the plaintiff demanded payment of the said amount, but
to no avail, and the said defencdant has since refused tc
ef

The defendants® cdefence is two-fold. Thevy <o not deny
maintaining the plaintiff‘s account at Victeria Avenue
Branch and receiving therein from the plaintiff a sum of
K58,632.2Z, which was supposed to be in payment for salt

delivered Dy a company in the Republic of South Africa. The
defendant remitted the amount less a sum of K13,964.22 and
contends that since the money had been dsposited with the
cefencdant to the account of the South African suppliers, the
plaintiff has no claim over it. In the alternative, the
defendant contends that it was agreed between the plaintiff
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5 he plaintiff
n incurred while trading as a firm called
ene k ernational. These then are the
pleading £ Mt Each party called one witness
And (e 8- e the right vnvtu e tc surface the
cral testimony
ir Gecrge D Liuvndes, the Managing Director of the
plaintiff, gave evidence. In his testimony, he tcld the
Court +the ?aac tground cf the claim and how the plaintiff
finally deposited the sum of ¥58,632.22, which was payment
to 2 South Az:iﬂan canarj Van De Ghinste cc, for salt sold
and deliver=d to the plaintiff. He said the defencant never
pald the whole amount to Van De Ghinste cc. Zuey paid less
K13,964.22, which amount he Ykelieved wes put in a Suspense
Account . It was further his evidence that prier to the
Lirth ®f the plaintiff company, he was in pertnership with
his two scas nu a ir leteabwa and trading under the style of
General ‘grhetinc International. This company had its
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acceount with the defendants at Chichiri Branch and was
indebted to the defendant at the time it stopped trading. He
emphatically denied to have cffered, as lenaging Director of
the plaintiff, to pay for the debts of the now defunct
n2xrshin from the sum of K58,532.22. For the defendant.
£r Hyscon Ng foma ., who cdescribed himself as a Bank
Investigator and Recoveries Officer, told the Court that he
knew Mxr Liunde as the owner of the two companies, namely,

General Marketing Internaticnel and Internaticnal Marketing
3ervices (Pvt)! Ltd. He confirmed that the plaintiff was tc
ransfer meney to a Scuth African company through Victoria
Avenus Breanci and tnat cut of this, the defendant deducted
the sum aforesaid. which money was owinc and long overdue on
the account of General Marketing International maintained at
Chichir: Bganch.
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dzal with the first 1limiz of the defendant's
first, r"he cefendant contends that having raceived
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liessrs Van TDe Ghinste haé no claim over it
thereafter. Paragraphs 4 and 5 of the desfence read as
follcows:

flowever, for reasons that were mace known to Van
De Ghinste cc, South Africa, the defendeant paid
to the said Van De Chinste cc, South Africa, the
sum of K44,668.0 keeping for itself the sum of
K13,964.22,.

In tihe p»remises with regard tc paragraphs 4 and
5 of the Stetem=nt of Claim the Dafendant avers
tiiat the sum of Kl“f9’4 22 {being a portion of
XK88,632.22 r=ceived by it for payment tco Van De
CGhinste cc, Scuth A‘"'ca} does nct belong to the
Plaintiff and the PlalnLTfl was not entitled to
a refund of the same.’



ect, I cdo not for once think the defencdant had the
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for the plaintiff's creditors. The plaintiff paid

t in the »ank with specific instructions to the
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2ld to the credit of the pleintiff and payable to
iff on demanc. This limto of ths defence cannot,
eme , hold
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is, however, not the end cf the story; there 1is
rnetive defeance, which is in the folleowing terms:

W Further or in the alternstive the Defendant
states that the Plaintiff Dby its letter dated
15th tember 1985 guaranteed the payment of
moneys owed DLy General Harketing International
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settlement of Genecral iarketi ati
ind=bhtedness to the Defencdant and Defendant
lawfullv srxercised that right

T3 The Defendant states that the Plaintiff has
failed tc pay to the Defendant the sum oif money

that is due and payabkle Ty the Plaintiff to the
Pef=ndant as per the guarantee referred to
nerein and the Defendant seeks tc set off the
Plaintiff‘s claim herein in satisfaction of the
cebt owed tc the Dszfencent by General Markesting
Internationel.®

s

It I8 from the evidence hefore me that
Internationa i Services (Pvt) Ltéd the plaintiff

hereia, is a separate entity from General
arketing Inf which partnership letween the
ector s ~ee others In other

of somz cial arrangement the

sconsib the debts of Genereal

dust because its lManaging Director

£1rnm., The 1letter mentioned in

gefence is of utmost importance and
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reads as follows:
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be issuing a chegue in favour of Leecpold
respect of clearing chargse and customs
! ing to s proglnacely KE,CGC; an¢d another
hecue of X6,000 will De issuced in favour of National
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k of Malawi. in respect of the old 5:7: waich was
owed by Gznzral tlarketing Internationeal Lta to
Mational Bank and Barclays Bank, Zimbdabwe in respect
e} export. Pleesss debit our account accordingly

to clesar the outs
maining in xrespect of the o0ld debk
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Yours faithfully, e, O

The le ‘ ths Statemant
ocf Cla Blai ! the amount claimed was
transfe % Anto a Suss 4dth dune 1266, which
was aft: the letter wes written That then wes the =zffect
of this letter? Ceounsel for the defendant hes submitted
that this constituted a guarantee wharely the pDlaintiff
undertcok +tc pey the money owed DLy General MNarketing
International and that on receipt of +the nmoney payakle to
Van D2 CGhinste cc, the defendent was entitled to exercise
itse rigant of set-off. Accoxrdéing to Bullen and Leak and

D Precedents on Pleadings, a guarantee is defined as a
ila i to answer for the debt, default .or
isca: ef another who is, or is about, to ecomes liable

foxr i ame to the person guaranteed.® A contract of this
neture must De evidenced by a note or memorandum, in
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he party to be chearged, or Ly his agent,
3 caught by section 4 of the Statute of
. in thce caese of Osman -v- lizhomed {1978-80) MLR O,
p,195 Skinner, CJd, as he then was, gucted with aporovcl the

case of Berkmyr -v- Darnell, 391 ER 27. when he distinguished
an orig: i contract from a ceollateral contract guaranteed
by a guarantee. ‘It is clear from Exhibit P4 - the letter oI
15th September 1985 -~ that the plaintiff did guarantee to
pay thaz debts of the defuvnct General liarketing International
to That formed a collateral contract by which the
EiE Hou&d‘ I, therefore, find that at the time the
.3 depositing the amount of K58,632.22 with the
it neing clear that eneral Marketing
would never be able to honcur its debts to th

the ﬁ1alﬂL1 £f was indebted to the cefe: j

(o3 K13 ,964.22 through C:QCLal I

nte tion Having foun” thet the plaintiff was

tc the dafendant in the sum afcresaid as at 16t -
1988, I now turn toc the cuestion of sszt-off as pleaded by
the defendant. Unlike a counter-claim, a set-off is in the
form of a defence. It entitles the defendant to refuse to
pay an amcunt demanded from him. This is what the defendant
has done in thz instant case. There is a demand the
plaintiff of the sum of K13,964.22 and the defendant fuses
te wnay that ameount because it is cwed by the chlnLL‘”
through a guarantee in +that amount. In my Jjudgement, the
cefendant is entitled tc the set-off. The plaintiff’'s claim
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must, therefore, fail in 1 cntirety and I award the costs
of this acticn to the defendant.

PRONOUNCED in open court this 5th day of dMarch 1683,
at Blantyre.




