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IN THE HIGH COURT OF MALAWI 

PRINCIPAL REGISTRY 

CIVIL CAUSE NO. 585 OF 1987 

BETWEEN: 

Ll, WiU; NCE DE SILVEIRt, (M l\ LE) ••• ,. , •••••••••••• •••••• ~ PLl\IN'l'IFF 

- and -

PRO PH IET /',RY Mf; rHJF l1CTURING COl"1P /\.NY LI!v:ITED •••••••••• DEFENDl:.N'! 

CORAM: MTEGHn, J. 

C~irwa, of Counsel, for 
Msiska, of Counsel, for 

-~==~chigeru, Court Clerk 
iri, Ccurt Reporter 

the Plaintiff 
the Defendc'nt 

J U D G M E N T 

The plai ntiff in this cas~, Lawrence De Silveira, 
aiming ft:-cm the d2feocc'Jnt, Proprietary Manufacturing 

mpany Limite~. a total sum of K230,000.GO, being his 
b onu:::, gratuity, leave pay, ponsage ?nd baggage allowance in 
respec t of two a~ reement~ of service. 

By~~ agreement of service dated 28th September, 
1983 ( the First l\greemcnt} the 6efen:~an t agreed to employ 
the pl.sintiff at a· svlcry of Y,2,600 . 00 per month with eff~t 
from l~t October, 1903 for a rer:iod of 30 months. Cl;,use 2 
of th 2 First I'lgreement rrovioed, inter-alia, that the 
plc=-illU ff woul c• !')e :::aic ;.,;,nnually a minimum of 10% of the 
n~tt pr0fit of the defenc12nt. It was further pleacec th;;1t 
in ~ursuance of this clc:-us~, the defendc:nt ag,:-eed th~t fot 
the fin3.nci0l ye2r encang 31st March, 1966, the plziintiff 
wculc'; ~e paid l<:lG0,000.00, bt1t orily KS0,000.00 was p~id to 
hi.m. 

By another agreement of service dated 14th March, 
1986 ( the Seconc hqreement), the cJ,:,fendant agreed to employ 
the plalntiff as General M~n?gcr fer a period of 30 months, 
at c) s;;lary of r<6,G00.00 r~r month. Clause 2 of tbe 
ngrcsment provi~ ~a that the rl~intiff would be paid a bonus 
of lC / 2nnually, aw' Clause 4 rrovided that the t"'laintiff 
woul r:, b ~ enti tl ec1 to a 0-ratui ty of 25% of salary received by 
him; Claus8 5 0~o vi ~e6 that th s ?l~intiff would be entitled 
to lo :-::21 1£>.::,ve ;:it the rote cf 4 weeks t)er year " Finally, 
Claus ~ 11 ~rovJ• e c that u~oo te ~min~tion of the Second 
~greement, fhe r ]ain tiff wc~ld be r~ovid2~' with first class 
~ir p2ss agee, t ore th~r with 2 ba0g 2ge allowance for pe~son2l 
~nd hoe seho ls effec ts to h ls futvL·e countr y cf res ice nee. 
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The plaintiff's evidence was that he was in 
Zimbabwe and prior to October, 1978 he came to Malawi. He 
met Mr Fry, one of the Directors of Proprietary 
Manufacturing Company Limited, who asked him to revive the 
company since it was dormant. The parties then entered into 
an agreement of service for 30 months. He commenced his 
work on 1st October, 1978. At the expiry of this contract, 
he entered into another agreement - the First Agreement. 
Under this agreement, he was supposed to get KlOO, 000. 00 
bous, but in fact he only got KS0,000.00, because of 
liquidity problem, and he did not insist to get the balance. 
It was again his evidence that on 14th March, 1986, he 
entered into another agreement - the Second Agreement - to 
work for the defendant for another 30 months, commencing 1st 
April, 1986. It was his evidence that for the first year, 
under Clause 2 of the agreement, he was awarded Kl50,000.00 
as bonus; but he has not received this money and at the 
commencement of this action, this amount was due to him. In 
support of his contention that he was entitled to this 
money, he produced a certificate of total emoluments and tax 
deducted for the year ending 31st March, 1987 - Exh.P3. This 
certificate, which is to be given to the employee and 
retained by him, shows that he was awarded a bonus of 
Kl50, 000. 00. It was his evidence that he was to get this 
money as and when the funds were available. 

It was his evidence that according to Clause 4 of 
the Second Agreement, he was supposed to get a gratuity of 
25% of the salary he received and if he served a full 
period, i.e. 30 months, the gratuity might be tax-free. He 
further informed the Court that his services were terminated 
on 11th July, 1987, and by that time he had earned 
K96,000.00 and 25% of this amount was K24,000.00 - which he 
is claiming. He did not receive this gratuity. 

It was further his evidence that under the Second 
Agreement, he was entitled to 4 weeks' local leave and by 
the time his employment was being terminated, he had 
completed 16 months, without going on leave, because his 
assistant was on overseas leave. If his services were not 
terminated, he would have taken his leave; but since his 
services were terminated, he is claiming K6,000.00 for the 4 
weeks. 

It was his evidence that according to Clause 9 of 
the Second agreement, he was entitled to 3 months' notice. 
Since the defendant summarily terminated his employment, he 
is claiming Kl8,000.00 for the 3 months. 

It was also the plaintiff's evidence, that in 
accordance with Clause 11 of the Second Agreement, upon 
termination of the Second Agreement he would be provided 
with first class air passages for himself, his wife and 
children, together with a baggage allowance for personal and 
household effects to his future country of residence. 
However, it was the plaintiff's evidence, that instead of 
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prov iding him with air tickets to Australia, which was his 
futu re country of residence, the defendant only provided him 
wj t h air ti c kets to Zimbabwe and never paid him baggage 
a llowance for personal and household effects. 

It was further the evidence of the plaintiff that, 
acco rding t o the terms of the Second Agreement, school fees 
for his ch i ldren were to be pa id by the def end ant. The 
d efe ndant n e ver paid these. The plaintiff, therefore, spoke 
t o Mr Cart e r, the main shareholder of the defendant, based 
in Zimbabwe. It was his evidence that Mr Carter instructed 
h im to take school fees from the sales, and in order to 
a vo id income tax, it was agreed that the plaintiff should 
ope n separate cash sale books in Lilongwe and Blantyre. The 
m0ney collected on these cash sales books was to be handed 
t o him and ut i 1 ised for schools fees. These instructions 
were being carried out, and, to his surprise, Mr Fry did not 
l jke it and his services were terminated on 11th July, 1987. 
The plaintiff contends, therefore, that he was unlawfully 
d is missed. This, in brief then, is the case for the 
p laj ntiff. 

I will now turn to the case for the defendant. The 
f irst witness for the defendant was Mr Elwin Mwafulirwa. It 
was his evidence that he was employed as a counter salesman 
f or the defendant in Blantyre. The plaintiff, at that time, 
was his General Manager until 1987. He stated that he got 
s pec ial instructions from the plaintiff regarding cash 
b oo k s . He was ins true ted to use separate cash books and 
money realised on those cash sale books was to be set aside 
f or tax purposes, and he handed the money from these cash 
b ooks to the plaintiff. All in all, he handed over about 
K4 , 50 0. 00 to the plaintiff. He was surprised, therefore, 
whe n one day Mr Fry, the 'Managing Director' called him and 
a sked him about these cash sales books. He explained what 
h ad transpired. 

The second witness for the defendant was Mr 
An t h o ny Gajda. He was employed by the defendant in 1984 as 
a Technical Sales Manager. He was working directly under the 
p ];:,i ntiff. His evidence was that he was not consulted about 
s eparate c a sh sale books which the plaintiff authorised that 
t hey should be opened. He only became aware of them when Mr 
Fry a sked him to attend a meeting at which Mr Mwafulirwa, Mr 
Fry a nd the plaintiff attended. This was on 9th July, 1987. 
At th at meeting, when the plaintiff was asked, he confirmed 
t h;:, t he opened separate books in Blantyre and Lilongwe and 
t h~t it was with the knowledge of Mr Carter. When Mr Carter 
f 1 ow in from Harare another meeting was held and he was 
a ppoi nted Acting General Manager and the plaintiff was told 
not to appear at the premises. In cross-examination, the 
witness told the Court that his bonuses were paid on time -
a bout three months from the date of declaration and he never 
exper ienc ed any difficulties at all about his gratuity. It 
w;:,s f urther his evidence that under the contract, he would 
o nly receive 25% gratuity after satisfactory completion of 
th e c ontract. 
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The main witness for the defendant was Mr Fry. It 
was his e v idence that he was a Director of the defendant 
comr ,'rny, a nd in 1978 the plainUff was employed as Manager 
to rPv ive the company which was dormant. It was his 
evi (10 n c e t hat the plaintiff was responsible for all the day
to-r~y running of the company. He was, however, also 
r e.srnns ible for the finances of the company. It was his 
evi dn n c e that within six months of the plaintiff's arrival 
th e company was self-suporting; the plaintiff was an 
exc r ll e nt manager - he produced extremely good results, and 
ev entu ally the plaintiff took over the running of the 
com r;-i ny' s affairs, and he, Mr Fry, was only responsible at 
audi t level - recommendation of b o nuses, etc. 

It was his evidence that in July, 1987 the 
pl aint iff's employm e nt was terminated. A member of staff 
repnrted to him that there were certain cash books which 
wer 0 be ing used without the knowledge of the company. He 
cherked and inde e d he found these books, which were in the 
ha nrlwr i ting of Mr Mwafuli rwa. He asked Mr Mwaful irwa, and 
ind ned Mw a fulirwa agreed that he did open these books on the 
in structions of the plaintiff. He then summoned the 
pl ~inti ff, Mr Mwafulirwa and Mr Gajda. The plaintiff 
adm i tted to have opened the books and that Mr Carter knew 
about them. He then asked him to leave the premises until 
Mr Ca rter arrived from Zimbabwe. Mr Carter arrived and the 
fo J lowing morning a meeting took place; the plaintiff 
failed to give a satisfactory reason, except to say that he 
wa s av oiding taxation. Mr Carter then decided to dismiss 
hi m then and there without any pay. He, however, pleaded 
with Mr Carter not to report the matter to Police, because 
hi s application to emigrate to Australia was advanced and a 
criminal action would prejudice his going there, and the 
fr ~u d was not more than Kl0,000.00, and his record of 
se rv ice was excellent. The loss of his job was sufficient 
pu nis hment. This, Mr Carter accepted 

I will now turn to the evidence of the claims from 
th P point of view of this witness. He went on to say that 
th P bonus for the year ending 31st March, 1986 was declared 
on 9th June, 9186 and the plaintiff was awarded Kl00,000.00. 
Th e su m of K50,000.00 was paid and the balance was also paid 
as fol lows: A sum of K30, 302. 50 was paid and acknowledged 
by t h e plaintiff's legal practitioners on Exh.D7. A further 
ch ng ue for K4, 350. 00 was also paid later by Savjani and 
Co mpa ny on 7th June, 1988 - making a total of K34, 652. 50; 
thi s was after taxation. This evidence is not disputed at 
al 1 • 

It was further his 
Kl S O, 000. 00 was declared for 
1 9R 7. The relevant minutes 
stipulated as follows: 

evidence that 
the plaintiff 

of the meeting 

a 
on 
of 

bonus of 
9th June, 
Directors 
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"Bonuses: The following .st af f bonuses were propos ed: Mr L X 
De Silveira - Kl 50,000. 00, subject to c onditions 
to be agreed. " 

It was his eviden c e that at this time the Directors of the 
comran y were not aware of th e f i nancial irregularities 
p erret ra ted by the plaintiff. It was his view that the 
p l ~i n t if f was n o t entitl e d to this bonus b ec ause the 
con0 i t ion s were n o t a greed upon; but he would, in his view, 
be e ntitled to his 10% of the net profit. It was his 
evi rlen ce that th e plaintiff wa s a warded a higher figure 
b e,~ u s e of anticipat e d profit and that he would relinquish 
som ~ o f the benefits such as school fees, etc., but these 
con~i tions were not agreed upon, and in any case, his 
b en~fi ts were forfeited because of the dismissal as a result 
o f t h e discovery of the financial irregularities. 

It wa s the evid e nce of this witness that the 
def~ n d an t bought air tickets for the plaintiff and his 
f a111 i 1 y t o Zimbabw e . The defendant did not buy tickets to 
Au .c t r a lia, because Australia was not the country of his 
ori~ in. As a result, he advised the Immigration Department 
acrordingly and cancelled a guarantee for repatriation at 
Nat-io nal Bank. 

In cross-examination, this witness informed the 
Court that he had no evidence that the defendant paid school 
fe 0 s , but the plaintiff, being the in-charge of the 
op0 ra tions, could have paid sch o ol fees from the company's 
funds ; that he was entitled to 25% as gratuity on whatever 
sala r y h e receiv e d; that he wa s entitled to 4 weeks' leave 
a n d t hat he was aware that the plaintiff hoped to go to 
Au~tr ali a at the conclusion of his contract. It wa s further 
h i .c:: e vid e nce th a t he was not awar e that the plaintiff had 
b ro u g ht his personal machines into the company premises, 
etr· . 

The ev i dence of the next witnesses, Mr Abdula 
Ma ho med Jussab, the Company Accountant, was to the effect 
th~ t he was not advised by the plaintiff that the plaintiff 
ha rl o rdered the provision of separate cash sale books in 
orrler to evade t a x; and these b o ok s were never given to him 
to ch eck. 

The last witness was Mr Andrew Thomas Ca rter. He 
i s the Chairman of the defendant company, based in Harare. 
I t was his evidence that the plaintiff was employed as 
Gener al Manager of the defendant, responsible for the day
t o -d a y running of the company. As such, he would make sure 
t ha t school fees for his children were paid by the company. 
It was, therefore, nonsense to say that he authorised the 
p ] a intiff to open separate books of accounts in order to 
a cro mmodate school fees. Neither did he authorise him to 
or<? n these books in ord e r to avoid income tax. It was 
furt her his evidence that when he was informed by Mr Fry 
ah~ u t th e se books, he flew into Malawi and after examining 
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th n c:e books, he was of the view that~!;\,.Q;. .. 0..m.a·tt'er be reported 
to Po lice. He was, however, dissuaded from taking this 
c o•.1rs e. When he confronted the plaintiff, the plaintiff 
ad ri• it ted to hav e ope ned these books, because he needed the 
mo ney , but never said he did this on his instructions. 

This then was the evid e nce before me. I must now 
e v ~•l uate it and relate it to the law in this respect. 

It appea rs to me that the issues raised in this 
matte r mainly revolve on the interpretation of the 
ag ree ments enter e d into by the rarties. As far as the First 
llg n:e ment is concern ed , the only question to be determined 
i s whethe r the rlaintiff is entitled to KS0,000.00 balance 
of the bonus de c lar ed in June 1986, which I will resolve 
pr ~s ently. All the other issues concern the Second 
Ag ree ment and, for the sake of clarity, I reproduce it 
h ereu nder: 

11 l. The Employer her e by employs the Employee 
from the First day of April 1986 for a 
term of thirty calendar months. 

2. REMUNERATION OF EMPLOYEE 

• 

The remuneration of the Employee shall be 
Six thousand Kwacha ( K6, 000. 00 per month 
in arrear, although salary or cost of 
living increases may be awarded at the 
discretion of the Directors. 
Participation in nett profits to a 
minimum of ten percent (10%) will be paid 
annually on completion of audited 
accounts. 

3. ACCOMMODATION 

During the term of this agreement the 
Company shall provide the Employee with 
suitable accommodation free of rent. 

4. GRATUITY 

The Employee shall be entitled to a 
gratuity of TWENTY FIVE PER CENTUM ( 2 5%) 
of salary received. It is understood 
that this gratuity may be awarded free of 
Malawi Income Tax provided that the 
CONTRACT PERIOD OF THIRTY MONTHS is 
served, and subject to the agreement of 
the relevant authority. 
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5. LEJ\VE 

The employee shall be entitled to local 
Jei'lve at the rate of FOUR (4) weeks per 
yei'lr after the completion of ONE (1) 
yei'lr's s e rvice. The Employee shall make 
every effort to t a ke holidays one yearly 
within the prescribed period. 

6 . HEDICJ\L J\ND DENTAL AI D 

The Employee s hall be entitled to Medical • 
c'l.nd Dental A_id under the usual terms and 
condition whi c h, inter alia, include that 
one half of the subscription shall be 
pa i d by the Employee and one half by the 
Employer. 

In the event of the Employee or any 
member of his family falling ill and that 
specialised treatment in Malawi is 
unavailable, the Company will bear the 
expense of transportation to the nearest 
country where suitable treatment is 
available. 

7. SCHOOLING 

The Employer w i 11 meet the cost of 
schooling for the Employee's two 
children, in line with Company policy. 

8 . DUTIES OF THE EMPLOYEE 

The position of the Employee shall be 
that of Manager of the Employer and shall 
consists of the Employee being 
responsible for the efficient and proper 
administration of the Employer. The 
Employee shall be responsible for the 
hiring of staff, administration, sales 
promotion, stock control and invoicing. 
The Employee shall consult and obtain 
approval of the Roard of Directors and 
the Employer in regard to any decision 
involving the Employer in any financial 
arrangements, major changes of current 
policy and agency agreement. 

9 . TERMINATION OF CONTRACT 

The Contract mi'ly b e terminated by either 
party giving to the other party THREE (3) 
months' writt e n notice of its or his 
intention to terminate the Contract. 
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10. SIC K LEAVE 

Sick l e Ewe will b e granted to t he 
Employee if h e is a b se n t from duty as a 
result of i l lness or accident. If he is 
off duty fo r a perjod n ot exceeding three 

v···· 1-1 c,oul'.T OF M"' d;,ys h e may be gra n ted sick leave on 
y,.\v~-----L·~I-£.., ' " aking written a pp l ication which 

) 

,q.'3 t isf actor i 1 y explai n s t h e cause of his 
02JUL 1993 •. r1hse n ce . If he i.s a b s en t from duty for 

any period in excess o f t hr ee days, sick 
----- ,;/ leave will be allowed o nly upon provision 

LIB~~~~--~;...;,, of a certificate from a register ed 
------ practition e r co n tr1i ning particulars of 

the ill n ess or accident responsible for 
his abse n ce . 

1 1. REPATRIATI ON 

First class air pass ages to his futu r e 
country of residence will b e provided f o r 
the Emp loye e a n d h is depandants upon 
termi n ation of t h is Contr act , together 
with a b aggage allowa nce f or person a l a nd 
h ouseh o ld effects . " 

As far as t h e f acts are conc erned, so me of the m 
have come o ut qui te clear ly fro m the evidenc e and are not i n 
disp11te at all. It is quite clear that th e plaintiff was 
employed b y the defenda n t i n terms of the two servic e 
agre P men t s as Gen eral Ma n ager . There is no d ispute agai n 
that the pl aintif f was su mm ari l y dismissed by the defenda n t 
on 11th Jul y 1987 . The result is that h e c o u ld not perform 
his contrac t in t erms of t h e Second Agreement. 

I t will be n oted t h ::it t h e F i rst Agreement was 
proprrly ex ecuted by bot h parties. Ho we ver, the plaintiff 
is claimi n g KS0,00 0.00 as b ala n ce of his bonus. There is no 
doubt that at a meeting of t h e Directo rs h e ld on 9th June 
1986 the p lainti ff was awarded Kl00 ,000.00 bonus. The 
evidF-nce sh ows th at only KSO , 000 . 00 wa s p aid, leaving a 
balan c e of K50, 00 0. 00 . Th is balance, i f no t already paid , 
should be pa id to the plaintiff . My rea sons f or saying this 
will become appare nt lr1ter on i n this judgment. 

This, th erefore , leaves me wit h the matters raised 
in th e Second Agre ement. 

As I hav e pointed ou t earlier on, the plaintiff 's 
emplo y men t was terminated o n 11 th July 1987. The defendant 
has s tat ed that t he plai n tiff ' s se r vi ces wer e terminated 
becau s e o f financial irregu l arities p e rpet rated by the 
plain t iff , i n that he ope n ed s e parate c ash boo k s, proceeds 
from whic h were p aid to h i m instead of be i ng paid to the 
c ompany. The plai ntiff admits t o have o pened separate cas h 
b ooks, but he says it was on the instruc ti o ns of Mr Carter, 
in or rl.e r to 
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a v C' i d i n c ome t a x a n d t o p :=i y s c h o o 1 fees for h i s ch i l d re n . 
Ha v ing he ard th e evi.dence o n this aspect , I hold it as a 
fa c t t h at Mr CartPr did n ot ciuthor i se t he opening up of 
th ese separate cash books. I also hol d it a s a fact t h at 
th E' plain tif f c ould have J ;:i,wfuJ J y p;:iid sc h ool fees from the 
def 0 ndant 's f unds . Was t h is mi sco nduc t ? T h is question will 
be Answer ed presently . For the mom e nt , I would like to say 
onr o r t wo thi ngs r ega rdj ng wrongful d is missal. Section 
ll(a) of the r.mploymP.nt Act e mpowers a n employer to 
su~marily di s mi ss an P mpl oyee when an e mployee is guilty of 
mj ,condu c t. Ap ;:i,rt from this st;:itutory pro v ision, there are 
nu~erous authorities which s tate t h a t an employer is 
entitled to s umm ;:irily dis miss a n employee wh ere the employee 
is guilt y of misconduct or d oe s a nyt h ing inconsistent o r 
inrompatible wi th the d uties he is e x pec t e d to perform 
~ i renda -v- Lu jeri Tea Estates Ltd, Ci v il Cause No. 507 of 
1 9 '11 (unr eported); T h o m Mvula -v- No rse I nt ernational Ltd , 
Ci ~ il cau se No. 701 of 1987 ( ~nreported) . Again , there is no 
rule of l aw set ting out the degree of misco nduct whic h will 
j us tify d ismiss al. Anything whic h is i n co mpatible with the 
du 0 or f aithfu l d isc harge of his duty to his employer is 
mi ~conduc t whi ch justifies an e mp loy er to dismiss an 
em r l o yee , al th ough t h e i n compatible thing is done outside 
th ? service - Wasili -v- Cl a n Transport Ltd , Civil Cause No. 
5 06 of 1 981 (un reported ). 

Apart fro m these l oc al a uthor i ties , there ar e 
o ther nu merous cases o n the po · nt . F o r ex am ple, absence o f 
a c lause in a contract to prov ide fo r d is missal does not 
mrri n t h a t the def Pndant cannot be dis missed if there is a 
b reac h - Boston Deep Sea Fishing Co . -v - An s ell, (1888 ) 39 
Ch.D 339 . 

In th e cr1se at hanc'l th e re i s e vidence t h at th e 
p 1 aintif f opened his own accounting boo k s a n d collected the 
m0 ney fr om tho se b o oks for his own u se . Th is, to say the 
lras t , was fra ud and the conduct Ha s c r i mi n al. In such a 
c ~s e, an emplo y e r is entitJed to dis miss h im sum marily 
_!: ~ ws -v- London Chronicle , ( 1959 ) 1 WLR 6 9 8 . The dismissal 
of the p la i nti ff was , th e refore , justi f ied. 

Mr Msis h a has submitted th at because of this 
m isc onduct on the part of th e pla i ntiff , h e had repudiated 
the cont ract a nd had , t h e refore , disentit led himself of the 
b~ n e fits under the Second Agr ee ment . 

It would appear to me t h a t t h e proper appr o ach 
w0 uld be to ex a mine the claims separately. 

I wi ll first examine the c la i m for gratuity. The 
plainti ff is claiming K24 , 000.00 in te rm s of Clause 4 of the 
~~co nd Agreemen t. Clause 4 stipulates : 
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"Th e em ployeP .c;h ci l l be entitled to a grr1tuity of 
twe nty -fi ve pPr CPnturn ( 7.5% ) of salary. It is 
und erst ood thr1t thi s gratuity may be awr1rded free 
of Mal awi Tncorne Tax provided the Contr ac t Period 
of Th irty Mo nth s i s se r ve d and subj ect to the 
ag r eement of the relevant authority." 

I t ha s bc>c>n ,,rgu e d by Mr Msisha that there is 
noth ing i n t h e cl aus0 to su<Jgest t h at gratuity wo uld be paid 
evPn when a short er period than thirty month s has been 
cornpl<:' ted . Th ere fo,- e , there should be no paym e nt for a 
sh 0r t e r period. In the instant case , if the fraud was 
di sc overed in Oct ober ]986 he would have bee n dismissed then 
and there . Mr Chirwa , o n b e half of t h e plaintiff, has 
submitted th at according to Clause 4 of the Second 
Ag rPement , g r atu ity was t o be paid on the salary which has 
b ern e arned. In the instant c.:=ise, the plaintiff had worked 
for 16 mon ths and h a d earned K96, 000. 00. He submits that 
th o 30 mo nth s c ompl etion is relev.:=int only as to Income Tax. 

HE AL EY - - -
KB D.946, 

Th e law o n this asrect seems 
- v- SOC IETE ANONYME FRANCHI SE 
the headnote reads : 

to be c lear. In 
RUBASTIC (1917) 

"The p laintiff brou g ht this a c t ion to recover 
damage s for wrongful dismissal and commission and 
a rrear s of s a lary. The dismissal of the plaintiff 
was justified . The misconduct took place in 1915 
and pr ec edi ng yerirs. The salary claime d was for 
the period from May 31 to Octobe r 30, 1915." 

AV<lRY J. had th is to s ay at p . 947: 

"The p la int iff's empJoyment u nder the contract was 
for fi teeen years at a salary of £2,500 per annum 
p a yabl e monthly and it was paid at the end of each 
mo nth up to May ]915. In my opinion, the contract 
wa s di visible and the salary became due and the 
r i ght to it vested at the end of each month; but 
the de fendant co nt e nde d that it was a condition 
p r ecedent to th8 rj g ht of payment of the salary 
that th e plaintiff s hould truly and faithfully 
s e rve h is employers an d that h e had failed in the 
p e rfor mance of this co ndition h e was n o t entitled 
to recover. The mis co nduct re l i ed on at the trial 
t o ok p lace prior to May ]915 .. . .. .... the contract 
wa s d ete r mined in Oct obe r 1915; but the 
d e fend ant s cont e nd ed that t h e misconduct was 
c ontinuing from Apri l to October......... I 
c a nnot accept the view . . . . . . . . . and I think the 
a n swer to the defendant's c on tention is that the 
c o ntract of employment was i n fact exsting up to 
the t ime of dismiss a l and t h at the right to 
d e term ine it by rea.c;on of an t ecedent misconduct 
s u bsequently niscovered does not entitle the 
d efend ant to treat it as deter mi n ed from any 
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earlier date and that the plaintiff is therefore 
entitled to recover his salary for the months that 
he actually served." 

I think that this is the position in the instant case. For 
each salary he earned, there was 25% gratuity. I hold, 
therefore, that the plaintiff is entitled to gratuity for 
the months he actually worked. It has been contended by Mr 
Chirwa that the plaintiff worked from 1st April 1986 to July 
1987 - a period of sixteen months. The position is this, 
that he worked for 15 months - from April 1986 to June 1987. 
The salary he earned is, therefore, 15 x K6,000.00, which is 
K9 0,000.00, and 25% of K90,000.00 is K22,500.00. I, 
ther efore, award him K22,500.00 under this head. 

I wi 11 now turn to the question of leave pay. 
Clause 5 of the Second Agreement provided as follows: 

"The employee shall be entitled to local leave at 
the rate of FOUR ( 4 ) weeks per year after 
completion of ONE ( 1) year's service. The 
employee shall make every effort to take holidays 
once yearly within the prescribed period." 

It has been argued by Mr Msisha that according to 
Clause 5 of the Second Agreement, there is no provision to 
the effect that accrued holidays should be carried forward, 
or that there will be payment · in lieu of leave. He has 
fu rther argued that it is not the policy of the Courts to 
1 mpl y terms in a contract, except if the purpose of the 
impli c at ion is to give some meaning to the contract or to 
0i ve some efficacy. 

On the other hand, Mr Chirwa has submitted that 
rico rding to the plaintiff, he did not go on leave because 
his assistant had gone on overseas leave. He had worked for 
s ixteen months and the leave was already accrued to him. He 
s ubmits that a right already accrued to him cannot be 
forf eited. 

The position, in my view, is that there was no 
r rovision in the contract that the plaintiff could 
i4Cc umulate his leave; neither was there provision that he 
c ould get payment in lieu of leave. Can the Court imply 
that the parties intended the plaintiff would be paid in 
lieu of leave? An East African case, though not binding on 
us here, sheds some 1 ight on the matter in these 
c ircumstances. The case is SCHWARTZ -v- GILL & CO. LTD 
(19 72) E.A.L.R 1. In that case the plaintiff had been 
Prnployed by the defendant. He was entitled to two months' 
leav e every · four years, together with passages to England. 
He contended that if leave 3.nd passages were not taken, he 
was entitled to accumulate or be paid money in lieu thereof. 
He claimed the value of leave and passages which were not 
taken in 1963 and 1967. 
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WI CKS J. had this to say: 

11 ~1hether or not to irnply a term in a contract is a 
ma tter for law for the court and the court will 
imply a term where it feels satisfied that failure 
t o mention the matter was due only to the fact 
that it was felt wholly unnecessa ry to say what 
wa s obvious at the time to all parties concerned. 
On the other hand, a term will not be implied 
me rely b ec ause the court thinks it would have been 
r easonabJe to hav e inserted it in the contract not 
if the contract is effective "ithout the proposed 
t erm and 1t is not obvious that it was the 
in tention of the parties at the time." 

Ac cordingly, he dismissed the action. 

Agai n , in R __ e_. i_g..__a_t_e __ -_v_-_ _ U_n_i_· _o_n _ _ r_-1_a_n_1_.1_f __ a_c ___ t_u_r_i_· _n~g'--_C_o_. 
(1918) 1 KB 592 at 605 Scruton LJ. set out the principle as 
follo ws: 

"A term can only be impl ied if it is necessary in 
th e business sense to give efficacy to the 
contr act ; that is , if it is such a term that it 
c an confidenty be said that if at the time the 
contr ac t was beirg negotiated someone had said to 
the parties, 'What will happen in such a case?'. 
They would have both replied, "Of course, so and 
so will h appen ; we did not trouble to say that; 
it is too clear." 

In t he case at h,rnd, could it be said that, according to 
Cl duse 5 of the Second Agr eement, it was too clear tb3t the 
parti es intended that if l ea ve has not been taken during the 
s tipulated period, it woulrt be accumulated and money paid in 
lieu of leave? In my considered opinion, the answer is no. 
This claim rnust, ther efore , fajl . 

I will now turn to the c laim regard i ng first class 
p assage to Aust ralia for his wife and children and baggage 
allowance. 

It has b een argued by Mr Chirwa, on behalf of the 
plaintiff, tha t according to Clause 11 of the Second 
Agre ement, first class air passages to his future country of 
resi dence would be provided for the plaintiff and his 
depe ndants upon termination of this contract , together with 
a baggage allowance for personal and hous~ho ld effects. Yet 
t he defendant only provided economy class air tickets to the 
plaintiff and his family to Zimbabwe and no baggage 
allowance was made. This was clearly in breach of the 
agreement, especially when one finds that the clause does 
not say these will be provided only on satisfactory 
termi nation of service. 
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It is quite c l ea r, wh e n o ne looks at th e evidence, 
t hat the defend ,7nt clearl y knew th a t the plainti f f's future 
c 0 u n t ry of resi de nc P was Australia. However, according to Mr 
F1y , air ticket s we re not provided to Australia b ecause the 
pla j n ti f f had n o t, a t the tim e the contract was t erminated, 
a , 1 u i red a righ t o f re s id e nce in Au s tralia - his papers were 
b r i ng pr ocessed. I d o n0 t a g r e e wi th this. As far as the 
clau s e relatin g t o pa ss ag e is concerned, it departed 
si~ n i fi c antly f ro m a s i milar c laus e in the Fi rst Ag reement, 
wl>e r e the count ry wa s s p eci fi c ally mentioned as Zi mbabwe. 

Mr Msisha, on the other hand, has subm i tted that 
t} , n plaintiff' s ,onn try o f r e sid r nce was Zimb abwe at the 
t ime th e contra c t wa s t e rminat e d, a nd not Austra li a. He has 
also submitted that th e c o nduct of the pl ai ntiff had 
at -sol ve d the de fe nd a nt fr o m performing its part. There was 
f 1•nd a mental br ea ch by the plainti f f. He cited to me the 
c ~se of Guy-Pell -v: Fost e r (1930) 2 Ch. 169. I have looked 
at this case. '!'he he a dn o t e to the case reads as f ollows: 

"The de f e nd a nt wc:is the c hairman of th e Standard 
Petrol e um Explorati o n Co mpany, Ld., wh i ch at the 
end o f 1921 was seeking to issue 15,000£. First 
Lien Debentures to rank pari passu with a previous 
issue of first lien d e bentures of the same amount; 
and th e d e fend a nt, having interested th e plaintiff 
in th e m;:itter, s e nt him a letter of indemnity 
dated Febr uary 17, 1922, in these terms: 

"Rega r d i n g the issue of 15,000£. First Lien 
Deben t u r e s of the St a ndard Petroleum Exploration 
Company, Ld., a t the price of 80£. per 
100£ ....... I underst a nd t hat you are s ubscribing 
for 300 0£. of th e sa me a t a cost to you of 2400£. 
In consi de r;:ition o.f your giving me on e -fourth of 
any p r ofit you may r e c e i v ed on such in vestment, I 
hereby indemnify y o u agajnst any loss thereon. The 
expre ss ion ' a ny profit' only refers to the 
redemp t ion price of 100 £ . per 8£., which, when 
recei ved, will show a profit of 20£. p e r bond and 
the r 0 nus out of th e pr oc eeds of any r o yalties on 
oil s ~ J es from t he company's properties during the 
curren c y o f th e d ebentu r es....... The interest 
you wi ll be entitl e d to receive from the company 
is e xc ] u d ed from the c o nsideration o f profits." 
The d e b e ntur e s were red e emable on July l, 1925, 
but t hey were sec ur e d b y two debentures trust 
deeds wh ic h gav e pow e r to extend the du e date, and 
in April, 19 25, st e ps were taken which resulted in 
its ex tension to July 1, 1930. In Mn y and June 
1925 a c orres ponde nc e took place between the 
plaintiff and the def e nd a nt in which the plaintiff 
announce d his intention of selling the debentures, 
and the d e fendant protested against this, claiming 
that t h e y must be k e pt t ill . their due date. On 
July 16, 19 25, the pl a intiff put the d e bentures up 
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for sale, and in the absence of other bidders sold 
them to his son for 25£. He then commenced 
rroceedings to recover the amount of his loss, but 
the House of Lords decided that nothing was 
payable under the indemnity until the due date 
;:irrived . On July 18, 1928, the company went into 
J iquidation and the plaintiff, having repurchased 
the debentures from his son, brought these 
proceedings to recover his loss:-

Held by the Court of Appeal (affirming Clauson 
J.), that in selling the debentures the plaintiff 
h ad committed a breach of an implied term of the 
contract, and having failed to maintain the 
position essential to enable the defendant to 
r e ceive the consideration for the indemnity, he 
had committed a breach of a term going to the root 
of the contract. The defendant had elected by his 
rl eadings in the previous action to treat the 
contract as at an end and the plaintiff could not 
therefore maintai n the present action." 

I do not think that the case is of much assistance 
in the present circumstances. In that case, the court was 
deal ing wi th an implied term, but in the instant case, we 
are dealing with a specific term of contract. The clause 
spec ificall y stipulates that the plaintiff was to be 
prov ided wi th first class air tickets to his future country 
of residence. There was evidence that he wanted to reside 
in Austral :i a Mr Fry knew about it. Whether he had 
acqui red a right to reside in Australia or not was none of 
the defend ;:int 's concern. The clause also provided for 
bagg age all owance for his personal and household effects. I 
do not thin k that the provision of these services depended 
o n satisfactory performance of his duties. In the end, I 
e nter judgment for the plaintiff on this head for 
K24 ,308.49. 

I will now turn to the claim for Kl8,000.00, 
repr esenting three months' pay in lieu of notice. I have 
held earlier on that the plaintiff was summarily dismissed 
and that the grounds for the dismissal were justified. 
Poll owing from that, therefore, the plaintiff is not 
e ntitled to three months' notice pay. He cannot, therefore, 
clai m under Clause 9 of the Second Agreement for three 
months' pay in lieu of notice. This claim must, therefore, 
fail. 

I will now revert to the claim for Bonus for the 
year ending 31st March 1987. The evidence on this point is 
that a bonu s of Kl50,000.00 was awarded to the plaintiff at 
a meeting o f the directors held on 9th June 1987. The bonus 
was declared as follows: 

"Mr L X De Silveira Kl50,000.00 
c onditions to be agreed on)" 

(subject to 
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I t wris t he evidence o f th e d e f e ndant tha t all t e b o nuses 
d ec l ;:,reel we re to be paid within o n e year of the Annual 
Ge ne r~ l Meet ing . So me me mber s o f s ta f f h ad re c eiv ed their 
b o nu s, b ut n ot the pl a i n t jf f. It was t he evidence o f Mr Fry 
t ha t t h e pla in t iff d id n o t g e t t h is am o un t, firstly, b e cause 
th e frau d was dis cover~d a nd h e was s ummarily dism issed on 
1 1th J u l y 1 987; secondly , t h e bo nus wa s n o t paid to the 
p laintif f becau se t h e condit io ns und e r wh ic h the bo nus was 
t o b e pa id wer e n o t agreed up o n. 

The pl a in t i ff him se lf sa i d t hat he was not 
c o n sul t e d a bout wh c1 t co nd i t io n s were t o be attac h ed to the 
b o nu s ; he was no t a t the mee ting whi c h decided the bonuses. 
Al l what he kn e w wr1s t ha t he was award e d Kl50 , 000.0 0 bonus . 

It wa s Mr Ms isha ' s s ubm is si o n t h at the b o nus was 
n ot d u e u n ti 1 1 9 8 8 , and th e dis co ve ry of th e fraud 
r epu di a t ed t he con t ra c t, a nd the b o nus cou ld n ot be enforced 
un t i l 19 88. 

Mr Chirwc1 , h o wev e r, h a s s ubmitted that th e bonus 
was d e cl ared on 9 th June 1987 . By th e ti me t h e pl ai ntiff's 
s er v i c: e s we r e term i n ated , the b o nu s h a d already ac crued to 
h i m, a n d h e was , th e refore , e ntitJ e d to the b o nus of 
Kl 50, 000 .0. He c i ted the case o f But to n -v - Thomson (1888) 
LR 3 30 . Th e fact s of the case as ou t li n ed in the headnote 
we re t h e se: 

" The pl a i nt i ff sh i pped o n b oard t h e def e ndant ' s 
vess e l, as ma te, a t wag es of 5£ . 1 0s . per c alendar 
mont h , und e r ar t icl e s in th e f or m sanct io ned by 
t h e Boa r d of Trad e in pur su a n ce of the Merchant 
Sh ipp ing Act , 1 8 54, f or a voyag e from Sh ie lds to 
Al ex a ndr ia , a nd , if requir e d, to any port or ports 
i n t h e Mr> iiitP rr a n ea n , Bl ack Sea , Danube, c ., and 
ho me to t h e s hip ' s f i n c1l port of discharge in the 
Un it e d Kin g d o m o r contin e nt o f Europe; th e voyage 
no t e xpe cted to exceed t we l ve months . Du r ing the 
voyage out th ere was evi den ce th at the p l ainti f f 
had bee n gu ilty of drunk e nness and vio lent and 
i nsub ord in a t e co n du r: t ; a nd, being on s h o re at 
S u l ina, a p o r t in the Da nub e , he was left b e hind, 
a n d t he v esse l ca me h o me wi thou t him . 

I n a n a c tio n for wa g es f o r the ti me the pla inti f f 
ac tu a ll y se r ved on b oard , th e j u ry found t hat he 
h ad been guilty o f drunken n e ss and a busive 
l anguage s ub v ersive of d i sci p li n e , a nd that he wa s 
no t le f t be hind by the wil fu l miscon d uct or 
negligence o f the capt ;::i in, bu t through his own 
negl i gence and miscon d uct. They, however, 
n egatived d esertion:-
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field, b y By l es nnd MrintFJ(JllE' Smit h , JJ., t hat, 
notwi th s tanding thjs finding of the jury, the 
plain ti f f was ent itl ed to recover wages up to the 
t ime of hi s bejng le f t behind at Sulina, the 
c ontr ac t b ei ng for a succession of voyage s of 
i nd e f in i te dur .-=i ti o n, th0ugh "no t expected to 
e xceed t we l v e m·::rn ths," a nd t h e wages being ves ted 
i n a d e bt Flt the e nd of each month of service, 
s ubject, it mi qh t bP, to forfeiture in an event 
whi c h had n ot h ;:ippened , thoug h perhaps not 
recoverabl e until th e expira ti o n of t h e period of 
servi ce st ipulated for." 

I do n o t th ink this case faJ ls squarely on all 
fou rs with t he sit uatio n in the inst a nt case. In the 
inst a nt cnse, th e bonus was given " su bj ec t t o conditions to 
be ag r ef:' d upon ". It mecins , therefore, that at the time the 
bonu s ~ as decl ar e d, there were so me conditio n s which had to 
be agr r.- ed upon. The plaintiff mir;iht have not agr eed to 
th ose cond itions ; in su~h a case , the bo n us might have been 
red11cer'l or incr e as e d or ind eed , mi g ht n ot even have been 
pa id . 

Mr Chirwa has submitted that the pl ai n tiff wa s not 
th er e whe n t he bon us was b ei ng d ec lared ; t h erefore, he 
coul d never have a g r eed to any condition s; what he was 
in tere s t ed in was h is bonus only. He furth e r went on to say 
th at Exh . D4 was prepared in co ntempla ti o n of these 
pr oc e edings. As t o the form e r argument, if the pl ai ntiff 
wa s n o t present wh en the bonus was declared , he cannot say 
wi t h ce r t ainty t hat there wer e n o c c ndition s attached to the 
bo nus. As to th e Jatt e r argu ment , i t is my cons i dered 
op i ni r n t hat there js no bas is upon wh ic h Ex h .D4 could be 
a ttacved. 

The posi tion, th e re fore , is tha t by the 
p lain 1- iff wa s d is mi ssed , t hP b onus of Kl S O , 000. 00 
a ccrund to h im. T hi s cJai m mu st , the r ef o re , fail. 

tj me 
had 

the 
not 

Howe v er, accordi ng to Clciu s e 2 of the Second 
Agreemen t, the pl aintiff was e n titled to partipat e in the 
n et prof it o f 1 0% . He was , therefore, e ntitled to 10% of the 
n et p r ofit f or th e year J.987/88, because, by 11th July 1987 
this had alr eady a ccru0d to him. Accordi n g to the evidence 
of the defend a nt, 10% net µrofi t ca me to K60, 605. 00. I 
enter j u dgm ent i n t his sum. 

I n summ ary , the pL=iint iff h a s succeeded i n terms 
of C 1 ause 2 of th e Fir.st Agr ee mPnt in the sum of KS0,000.00. 
fi e h ;i s a lso parti ally succeeded i n terms o f Clause 2 of the 
second agre ement in the sum of K~0,605.00 . He has succeeded 
in t ~ rms of C l au s0 4 o f the Second Aqree ment in the sum of 
K22, SOO.OO. He ha s finally SUCCePded in te rm s of Clause 11 
of t'1e Second Ag r e eme nt j n the sum of K24 , 3 08. 49. He has 
fail e d in t erms o f Cl~u.ses 5 ~nd 9 of the Second Agreement. 
In tota l, I ente r judgment for the plaintiff in th e sum of 
Kl37,4J3.4 9. 
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I now tu rn to the question of c os ts. 
plaint. iff ha s subs tantially succeeded i n th is 
costs are, therefore, awarded to the plai n tiff. 

I think the 
matter. The 

PR ONOUNC ED in open Court th is 3rd day of 
1992, at Blant y re. 
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