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The CEatm‘mt commenced the present proceedmgs through Summons (Specsally Endorsed)ﬁf "':_Z'Z-:

on the 19”‘ May 2020 and served on the Defendant on 20”‘ May 2020 The Defcndant did not‘.fff:f-

¥ fslc a de{ence w;thm ihe prescnbed t:me and a default }udgmem Was entered on 14"‘ }uIy 3

2020 The matter was scheduied for assesment of damages Before this court couid procee

to hear the assessmeni of damnges payable, the defence bruughi two appi:cattons namely"':-‘v .

an application to stay the assessment of damages pending the determination of an
application for setting aside the default judgment and the actual application of setting aside
the default Judgment. This court heard the parties on the application to stay assessment
proceedings and subsequently granted the stay. The Court then proceeded to hear the
application to set aside the default judgment and this is my determination of the said

application.
THE EVIDENCE

The application by the defence was supported by a sworn statement by Counsel for the
Defendant. It was the evidence of the Defendant that the Claimant wrote a demand letter
addressed to the Attorney General which served as a notice of his intention to commence
legal proceedings against the Defendant as required under Section 4 of the Civil Procedure
(Suits by or against Government and Public Officers) Act but the same came to the
Defendant’s attention on 1°t April 2020. This meant that the Claimant had up to three months
from the 1 April 2020 to commence the intended legal proceedings and the date fell on 1%
July 2020. Nonetheless, on 24" April 2020 the Defendant responded to the demand letter

denying liability.

It was the further evidence of the Defendant that despite the statutory requirement of three
months’ notice, the Claimant on 19" May 2020 commenced legal proceedings and the process
was served on the Defendant on 20t May 2020, The Defendant did not file a defence and a
default judgment was subsequently entered on the 14" July 2020, The Defendant testified
that their failure to file a‘defence was mainly due to failure to timely locate the required

documents due to huge and numerous documents that the Defendant’s registry keeps. The
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= ";udgment gr 1nted iy the present case Ftrstiy, st was stated that the C!atmant commenced the

s;tuatlon was afso worsened by Cov;d 19 pandemsc as staﬂ’ Were workmg on shn‘ts and th:s

; e{fected the work s the file and ;ts contents couid not be px ope; ly accounted fox

_f_?he Defendant 11gued that they have a defence on met |L ]ustn‘ymg settmg as:de the default S

:proceedmgs prematurely before the eiapse 11“ ihe mandatory requared 3 months and th[s 15 a‘: h i

clear contravention of Section 4 of the Civil Procedure Suits by or Agamst Govemment and}' o

Public Officers Act. It was argued that by operation of the law, there is no claim at all agamst
the Defendant. Secondly, it was stated that the Clalmant’s Claim has no basis at law as the
Claimant alleges that the Defendant has a statutory duty to compensate him for damages
emanatihg from public riots but no law is cited in support of the contention, This means that

the Claimant’s assertions are unfounded at law,

The Defendant went further to argue that if it was to be assumed that the Claimant’s claim is
premised on the Riot Damages Act, the same gives discretionary powers o the Minister
responsible who can choose whether to exercise them or not. As such, if one was to inguire
on why the Minister did or did not exercise the said discretion, the proper way is to bying a
judicial review claim and not Summons and on this basis the Claimant’s claim has to be
dismissed. Further, the Defendant stated that it is not aware of the angry demonstrators as

alleged and it cannot be liable for their conducts in all circumstances.

The Claimant opposed the application through a sworn statement by Counsel Chihana, She
stated by confirming that the notice of intention to sue the Government was served on the
Government who duly responded by denying liability on the 24" April 2020, She stated that
where the Government apts to deny lability in toto, the time lapses at the time such a
response is made. It was stated that the problem raised of failure to manage legal documents
is an administrative issue which should not be used as a basis for which a party fails to act. It
was further stated that the claim has a legal basis as Section 9 of the Riot Damages Act places
a stafutory duty on the Defendant to compensate victims of Public Riots. Counsel for the
Claimant stated that a reading of Section g one can deduce that a victim of damage suffered

due to riots is entitled to compensation by Government.




The CEaimant proceeded to state that clalms regardmg persona{ zn;ury and damages tot
:property have smce trme :mmemonai been commenced by Way of summons and there is no S

ssue w:th the Clazmant’s way of commencement of the proceedmgs ln questlon It was also_‘ -

'-'stated f:hat the De :'ndant cannot chn n : t"to have’imowfedge of tH’ rzots as the news of' o

'vzoient demonstratsons“due to the 2019 pres:dent;al eiectlon:was known to evc—:ry Ma[awnn,

whethez hv:ng in Maiawr or abroad The Cia:mam pleaded that Lhe defaut ;udgment was"gﬁ e
lcguhrly entered and the Defendant has failed to demonstrate satusfactory réasons for their
failure to defend the matter in time and further there is no demonstration of a defence on

merit.
The above represents a summary of the material evidence that came before this Court.
THE LAW
SETTING ASIDE DEFAULT JUDGMENT

‘The law on setting aside default judgment is provided for under Order 12 rule 21 of the CPR

2017. The rule provides as follows;

(1) ‘A defendant against whom judgment in default has been entered may apply to the court
to have the judgment set aside

(2) The application under sub-rule (1) may be made not later than 3 months after the
judgment is entered and shall—

(a). set out the reasons why the defendant did not defend the application;
(b). where the application is made more than 3 months after the judgment was entered,
explain the delay; and the court shall not set the judgment aside, unless it is satisfied

that ft is in  the interests of justice to do S0;
(). give details of the defence to  the  application;  and
(d)have a sworn  statement in  support - of  the  application.

(3).The court may set aside the judgment in default if it is satisfied that the defendant—




(a)has shown :'éasdha"b‘ie cause '-fbtf'? not defendlng the app[lca’cion, and:'ljz'-_ﬂ;"—.

(b) has a mentorsous ddence elther about his habliity for the appitcauon or abolit the e

amount i

(a)AL the hear;ng ‘-‘f- the court ha

apphcatzon

(a) gsve dsrectsons about the f: mg of the defence and other statements of the case, ‘ :

(b)make an order about the payment of the costs fncirred to date,'e'.

{c).consider whether an order for security for costs should be made; and

(d). make any of their order necessary for the proper progress of the proceeding.

ANALYSIS OF THE LAW AND SUBMISSIONS
The evidence in support and in opposition to the application has already been summarized
above and it is not my intention to repeat the said evidence suffice to state that in my analysis
I will only refer to the relevant evidence with regard to the main contentions in the present
matter. Under Order 12 rule 21 (3) of the CPR 2017, the court may set aside the judgment in
default if it is satisfied that the defendant has shown reasonable cause for not defending the
mattel: and has a meritorious defence, either about his hability for the claim or about the
amount of the claim. The above stated considerations have to be considered together with the
overriding principle of the interests of justice as provided under Order 12 rule 21 (2) (b) which
emphasizes that the court shall not set the judgment aside unless it is satisfied that it is in the

interests of justice to do so,

My appreciation of the evidence before me feads me to the conclusion that there are triable
issues necessitating alfowing the Defendant to file the defence and have the matter determined
on merits, There is one main fssue that { opine to be fundamental as raised by the Defendant,
The issue has to do with the question as to whether the proceedings were prematurely
comménced, Section 4 of the Civil Procedure (Suits for or against Government and public
Officers) Act does providé that no suit shall be instituted against the Government until the
expiration of three months next after notice in writing has been delivered to or left at the Office

of the Attorney General, It is not in dispute in the present case that the Claimant commenced




_ ’che action before the exp:ry of the thteé months as the Cialmant adm:tted'that the 'notice of.

commenced on the 19th May 2020 The contentlon from the Cfalmant lS that they‘drd so becausef"

_ _the Defendant responded to the demand'fetter on 24”’ Apr: Indica wg that liability lz'fdlemed""

_ mtentlon to sue was sent to the Defendant on the 2;7t?1 March 2020 and the actlon herem wasf}

1

operatmg after the i response or denymg ?:abtl(ty hence the reason for proceedmg to commence

ln the undorstandmg of ihe CEalmant the t we‘e? mon’chs period of notice requ;rement stopped_
the proceedings. In my view, the position taken by the Claimant Is not provided by the law as
Section 4 does not state as to whether upon denial of liability response from tjhe Government
then the three months’ requirement ceases to operate, The interpretation of Section 4 affects
the legality of the proceedings in general and this is a ground enough to have the matter be
referred for trial for the Judge to determine as to whether these proceedings were indeed
prematurely commenced and if yes what is the implication. | should agree with the Claimant
that the reasons advanced for failure to file the defence within time are not justifiable but in
the Enterésts of justice, the issue on premature commencement of the proceedings justifies
setting aside the default judgment herein. This Court, therefore, proceeds to set aside the

defauit judgment and orders the Defendant to file their defence within 14 days.

Pronounced this 31 day.ef March 2023 at LILONGWE
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ASSISTANT REGISTRAR




