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1.8 BACKGROUND

1.1

1.2.

The First Grade Magistrate sitting in Liwonde convicted the five (5)
Appellants of the offence of theft by servant contrary to section 286(1) of the
Penal Code (bereinafter referred as ‘the Code’). The said Appeliants before
their conviction were all employed as security-guards at Malawi Fertilizer
Company. The Appellants pleaded not guilty and after a full trial, they were
convicted and sentenced to three (3) years imprisonment with hard labour
offective from 22" February, 2019. :

The Appellants brought an appeal against the conviction and sentence. They




raised the following as grounds of appeal —

1 2.1 the learned Magistrate erred in Jaw in applying selective and unfair test
to the evidence by the defence as contrasted with that given by the
prosecution;

122 the Jearned Magistrate erred in law in accepting wholesale the evidence
submitted on behalf of the Respondent without applying his mind as to
whether that testimony was true or not;

123 the learned Magistrate erred in law in making its finding without
strictly applying the right standard of proof and failing o satisfy
himself that the Appellants were indeed seen taking the bags of
fertilizer;

1 2.4 the leaned Magistrate erved in law in finding that the prosecution had
proven its case beyond reasonable doubt when in fact there was 50
much doubt as to who might have stolen the bags of fertilizer between
the Appellants and those who have been acquitted, since all had been

. security guards at the company in the period in question;

{2.5 the learned Magistrate ered in law and misdirected himself when e
found that it was only the Appellants who were in contro! and custody
of all the materials when in fact the other security gnards too
(employees) had access Lo the office separately when other were not on
duty or on off duty (shift);

12.6 the Magistrate failed to consider the alternative non-custodial
sentences before imiposing a sentence of imprisonment on the
Appellants who have not previously been convicted of any offence and
thereby failed to comply with section 340 of the Criminal Procedure
and Evidence Code (hereinafter referred as the ‘CP & EC’);

127 in all circumstances of the case the sentence of 3 years imprisonment
was manifestly excessive and wrong in principle;

12.8 the learned Magistrate erred in law by disregarding the cireumstances
of the offence that it did not resuit in a huge loss or damage to the
complainant company; '

129 the learned Magstrate erred in law in failing to use more up to date
sentencing trends by relying on outdated sentencing guidelines without
considering the devaluation of Kwacha currency over the years;

1.2.10 the learned Magistrate erred in law and misdirected himself when he
found that were aggravating circumstances without considering
mitigating factors put before the court; and

12.11 the learned Magistrate erred in law when he passed a sentence that was
manifestly excessive, cruel, inhumane and degrading punishment in the
circumstances. '

13 The Appeltants supported their appeal with two sets of skeleton arguments and
on their argumept that the charge sheet was defective in form and substance,
they cited Nydrmaichereng® v Republic, Criminal Appeal No. 56 of 2000
(HC)(PR)(Unrep) where Justice Twea (as he then was) stated that section 286
of the Penal Code does not create an offence. It is just an aggravated from of
theft, The law makes a special provision for theft by servant or clerk by
making such theft more serious. The proper way of charging thus aggravated
from of theft is to cite section 278 of the Penal Code as read with section
286(1) of the Penal Code. They further argued that the charge was defective
because in their reading of the elements of the offence together with the
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evidence adduced in coust tihe items stolen were not in the possession of the
Appellants as per Mickael Chanza v Republic, Criminal Appeal No. 170 of
200 5(HC)(PR)YUnrep) meaning they should not have been found guilty.

14  They further argued that the State failed to prove the case against the
Appellants beyond reagsonable doubt as i8 required in criminal matters. It was
fheir contention that even if n the lower court, the State had managed to
discharge the standard, according o R v Msosa [1993) 16 MLR 134 where

| Justice Chatsika stated that even where all the elements required to be proved
1 by the prosecution have been proved beyond seasonable doubt, the court must
consider the evidence in defence. Tf such evidence reaches a point where in
must be exercised in favour of the accused and must result in his acquittal. The
Appellants argued that the evidence from the CCTV footage is inconclusive as
to the identity of the people responsible for the stealing the fertilizer from
Malawi Fertilizer Compaty. vurther, the company had 48 guards in total at the
o branch where the Appellants worked in Liwonde and they worked in shifts,
Accordingly, any person who was duty during the time of the theft could have
stolen the 25 bags of fertilizer. Further, the CCTV does not clearly indicate
ihat it was the Appellants stealing. Additionally, they argued that the State did
not produce evidence that they were on duty during the time of the theft nor
whether a stock taking was undertaken to ascertain that the 25 bags as such
was done without any documentary cvidence. Lastly, they argued that in terms
of the fertilizer, control of the same and access t0 Wwas with other guards as
well including those working in the afternoon. They prayed that the lower
court decision should be fulted for the lack of cvidence as such they
conviction should be quashed, and sentence set aside.

13, The State in their response (© the appeal, argued that the Appellants were
present on 25 and 57 November, 2018 and that their guard office is by the
gate as such they had opportunity to sce the person leaving with the bag of
fertilizer on the bicycle. Further they argued on a number of occasions for

8 instance on 4% December, 2018, footage showed (it Kaombe trying to covel

the camera whilst Wille 7alimba passed by and the camera was covered after
which a maxn is seen carrying a bag of fertilizer. It was the State’s contention
that despite the CCTV footage not showing the Appetlants taking the fertihizer
but they could not provide evidence as {0 their reason for covering the cameras
if not for nefarious reasons. The State also indicated that in terms of the period
indicated in the charge sheet that the Appellants weie all present on duaty
including when the above dubious issues were happening.

14 Interms of the defective charge, they argued that Nyamatcherenga case does
espouse that principle that section 286 does not creale an offence however it
was {heir contention that such error in the charge sheet could be remedied by
section 3 of the CP & EC because no miscatriage of justice was occasioned by
them being charged with an aggravated form of theft because the
Nyamatcherenga casc stated that after due consideration of the above defects
and taking into account that the appellant never objected to the charge at trial
and that he never argued the said point at appeal. The court found that he had
not been prejudiced at afl by these defects. It found that section 3 and 5 of the
CpP & EC could be propetly invoked as such it upheld {he substance of the
charge answered by the appeilant in the lower court as well as High Court.
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1.3

The State argued that a miscarriage of justice occurs where by reason of
mistake, omission or irregularity in the trial the accused has lost a chance of
acquittal which was fairly open to him. The State also argued that since the
trial in the lower court had conctuded as such section 254 of the CP & EC
could not be invoked. Lastly, it was the State’s assertion that in terms of the
sentence, the lower court had considered the issues of a non-custodial sentence
including the Appellants being first offenders and that the sentence of 3 years
was not excessive since they had breached a position of trust and the

maximum sentence was 14 year. The State prayed that the appeal should be

dismissed and the sentence upheld.

2.0 THELAW

21

2.2

2.3

2.4

Firstly, let us get the formalitics of how this court is seized of the matter
through an appeal. It is therefore seized by operation of law, under sections 42
(2) of the Constitution, 25 and 26 of the Courts Act as well 346 of the CP
SEC. In determining, this Cowrt is requested to examine the record of any
criminal proceedings before any subordinate court for the purpose of ensuring
that the trial at the lower court was correctly handled, legal or proper in terms
of procedure as well any finding, sentence or order recorded or passed, and as
to the regularity of any proceedings of such subordinate court.

Malawian criminal law has made it fundamental that substantial justice should
always be done without undue vegard for technicality shall aiways be adhered
to in all criminal matters as stipulated nnder sectiori 3 of the Code. This issue
is what this court has principally adhered to in the examination of this appeal.
JTowever, this Court also acknowledges that where a finding by a lower court

cesulte in a failure of justice, such failure must be rectified. The rectification
should done at the earliest possible time as per section 5 of the Code.

The offence of theit by servant is defined under section 286(1) of the Code
and the main charging is section 278 of the Code. In Rep v Sydney 1 ALR
MAT, 143 where it was stated that in the offence of theft by servant, the
prosecution must prove the following (1) the employer-employee relationship,
(2) that the stolen property is the property of the employer or that the properfy
came into the employees possession on account of his employment and (3)
that the employee did steal the stated property. Whilst the case of Kajuma v
Republic 8 ALR Mal Series 945 stated that a person is deemed to have acted
fraudulently if they have an inient O permanently deprive the general or
special owner of the thing. Interestingly, in Mapopa Nyirendo v The Stare,
Cyiminal Appeal No. 6 of 2011 (HC)(PR)(Unrep) stated that the elements the
State is dlways burdened o prove in a theft charge are always - (a) the taking
of property capable of being stolen. (b) The taking should be without the
consent of the owner (c) the taking should be with the intention of
permanently depriving the owner of the thing capable of being stolen. The

. court went further to state that evidentially, the state must prove that the

accused is the one who satisfied all the elements of the offence. In this case,
the above aspects of the offence’s elements wete satisfied by the State.

Furthermore, in the present case, that there was a taking of fertilizer bags is
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not in contention. That the taking was with the intention of permanently
depriving the owners of the fertilizer is alse not in contention. In fact, it is not
in contention that fertilizer is a thing capable of being stolen. It is also not in
contention that the alleged bag belonged the Appellants’ employers, Malawi
‘ Fertlizer Company. What this Court was being asked to determine was
whether the State had proven that it was the Appellants that had stolen the
fertilizer, that is, it was them who were seen on the CCTV cametas carrying
bags of fertilizer from Malawi Fertilizer Company premises or any other
evidence proving the same. -

}
|
!

94 Itis trite law that unless otherwise provided by statute, the burden of proof at
all material times remains on the prosecution as pex s. 187 of the CP & EC as
well as the landmark casc of Woolmington v DPP [1935] AC 462. It has
further been held that any doubts that a Court entertains in respect of the guilt
of the accused must be resolved in favor of the accused. Arguably, the State’s

é evidence on the Appellants is that they were present during the nights that

o bags of fertilizer were seen leaving the premises as night and that they were
tampering with the cameras to conceal something. It is also clear that the
CCTV footage relied upon by the State did not definitively and conclusively
identify the five Appellants as the people who were captured on camera
carrying bags out of the company’s iwonde branch. Further in Republic v
Msosa, the court therein stated where there is some doubt being created in the
evidence even if the burden has been discharged, the same must be exercised
in favour of the accused. In this case, that doubt was present in this case
should have been exercised in favour of the Appeliants.

25  Turning to defective pleas or charges, Malawian courts have ruled on various
occasion on the effect of defective indictments viz-g-viz a court’s finding.
Such decisions have at most times been that defective indictments have been
held to invalidate the trial court’s decision. Courts have held so because a
defective charge means the person did not get a fair trial especially in terms of
, section 42 of the Constitution. For instance, in Rendall-Day v Republic
¢ [1966-68] ALR Mal. 155 which upheld the principle that the particulars of the
offence are meant to bring sufficiently to the notice of the accused the precise
nature of the charge against him so that he or she is able to prepare his
defence. In recent times, Justice Chikopa (as he then was) in Gusto Daston
Ndalahoma v the Republic, Criminal Appeal Number. 2 of 2008
(HC)Y(MZ)(Unrep) stated that the court’s duty is to ensure that the accused is
tried before an impartial and independent court and not fo assist the
prosecution in fixing defective charges by amending them. He observed as
follows —

“Regarding the latter entitlement we also are of the view that an
qecused must in reasonable time before commencement of trial be
given sufficient particulars of the charge against him. Such particulars
s will enable him know the nature of the case against him and prepare
his defence accordingly. In the Visomba case we said a mere mention
of the actual charge is not enough. The accused should be given inter
alia a list of the witnesses and a swnmary of their expected tesiimonies.
Talking specifically about particulars of an offence charged it is
essential that they give as accurate a picture of the allegations against
an accused as possible. This is not just because you want to inform the
accused of the allegations against him with sufficient particularity but
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because it is only on the proof of the particulars as stated that an
accused is convicted..

7t is vital therefore that any decision to amend the particulars should be
the exclusive preserve of he who brought them to court that is the
prosecution. Equally important is the fact that such amendment should
be as permitted under section 13 1 of the CP&EC but within the context
of the right to a fair trial.”

3.0 ORDER

3.1

2.2

This Court declares that the proceedings ‘a1 the lower court had doubt which
should have been resolved in favour of the Appellants. Additionally, the
procedural irregularities that were present including the defective charge sheet
which this Court tasked with upholding the constitutional freedoms and rights
which the Appellants are guaranteed as well as recognizing the fundamental
principles of criminal law espoused in section 3 and 5 of the Criminal
Procedure and Fividence Code cannot uphold the same to be legal.

Accordingly, this Court orders that the conviction and the sentence imposed
are hereby set aside which results in the Appellants immediate release.

T order accordingly.
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Made in Open Court this 31° March, 2022.
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