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JUDICIARY T
, IN THE HIGH COURT OF VIALAWI ‘
 LIONGWE DISTRICT REGISTRY (CIVIL DIVISION)
~ LAND CAUSE NO. 11 OF 2022 -
(Before Honourable Justice Kenyatta Nyn enda)

| BETWEEN

JUMA TEMBO ....... S CLAIMANT
AND “

GVE MSETEZA iovvvveesesecessert e nsvcsses oo 1ST DEFENDANT

KASUNGENT MATSUKWA 2™ DEFENDANT

OTITI SITIMA ."3%° DEFENDANT

CORAM: THE HONOURABLE JUSTICE KENYATTA NYIRENDA
Mr. Thindwa, Counsel for the Claimant .
- Mr. Chiwaya, Counsel for the Defendants * -
Mr. Henry Kachingwe, Court Clerk -

_-RUMNG |

Kenyatta Nyirenda, J, -

This is my Ruling on an nte1-garte apphcatlon by the Claimant for an order of
interlocutory injunction restraining the Defendants from dealing with or cultivating .
on the Claimant’s land sxtuatec‘t at Mseteza Village in Lilongwe District.

The application is supported by the following statement, sworn by the Claunant‘

‘3 THAT I and my 12 siblings inherited ]and from our fathe: bemg roughly 10 acres
in Szze srtuated at Mseteza Vlliage n Lr!ong1 ve. :

4, THAT the land was allocafed to our ﬁrfhe: by /ﬂs Unéle in 1961 on which he farmed
on fill his death in 2004. , ,
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10.

I

T

13.

4.

15

16.

17.

THAT my father's siblings be?ﬁg the Deféndam‘s herein, were also allocated plots
of land by the same Unc?e fo work on as _farm land.

THAT in the time that their father was alive (57 yea: s) my srbhngs and I helped
our father work o the farm with no help whatsoever ﬁ”om the Defendants.

THAT upon my father’s death, his Mblmgs star [ea' Wwor fcmg on the land to our

_ exchm ion in addmon to the land Ihai lhey were initially allocated. -

THAT we piam‘ea’ trees on the iam‘d inor about 1980 but the Defendants have been
cutting them down haphazar dly : y

THAT we look their grievances [0 derz‘zonal Aut.’?orr!y Miema who summoned
!he Defendanfs in efforts fo have the :’cmd handed back to us.

THAT at ihe meefmg, the Defendams adn:rrffed that we were indeed entitled to the
land and gave. the impression that they would give return owner rship back to us.

THAT afier the meeling however, rhe Defendarits only gave us 17 lines to till
instead of the whole farm itself and upon our refusal oj the lines, stated that they
will not give up the xs)hole land. L N

| THAT all my eﬁorzﬂs to recover rhe land f om fhe Defendants have. proved to be

Jutile.
THAT the Defendants are now wor /cnf.-g on the lcmd fpr ﬂ?e 202172022 farming

| seqason.

THAT my srb!mgs and 1,.on the ofher hance’ a’o not have any land to farm on Jor

Jfood for ﬂ?e upcommg year,

THAT if not stoppea’ the Defendant \wﬂ continue. workmg on the land as they

. please and cause further detriment to my siblings and, ..

.THAT I believe that the Court should restrain the Defendants or their agents or
“servants from using the land, cultrvatmg, er ecz‘mg or building, selling or drsposrng

of the land situated at Mseteza Village in Lilongwe.

WHEREFORE, the Claimant prays for an mferlocufory injunction restraining the
Defendant by its servants, ageiis or whomsoever ﬁom “selling, cultivating,
burldmg/er ectmg, dmposmg of 1]1@ Clmmanf s land.”

The Defendants are opposed to apphcatlon and hey 1ely on a sWorn statemeiit by
the 1% Defendant which states as follows:

“3.

THAT 1 cm'd the other Defendants have recd rhe SWorn. .stmemenf of the Claimant
in support of the application for infunétion, and we: wish to oppose lo the same on
the gmunds set out ,7131 ein below
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Lack of capacn‘p fo sue

4.

THAT the Claimant brings the action on beha!f Of ]wmseif and hrs wnnamed 12
siblings over a piece of land situated wn‘hm my ]urrsdrcnon purportedly inhérited

Jrom their father.

THAT from the Claimant’s own p.’eadmg\ the land i isstie i otight to-be treated as
deceased estate and the Claimant has not producedany authority (in form of letters
‘of adhministration) authorizing him- to manage the deceased estate and represent
the other said siblings. S ' h -

History of the land

6. -

10.

1,

12,

13.

14.

THAT/he Iana’ in issue was mave: ailooared 1o the ( lainiant s falher as alleged.

THAT the Cfammm s ﬁrther was sfaymg at-his father s wlfage (Dongo/o.w Village)
within Traditional Authority Mtema in Lilongwe together with the Claimant until
he was chased to go back to hz’S nmmer s w'llage (Ms‘etez‘a village) in the said 1961,
THAT when the Claiimant’s father returned to my ared, hc was fola’ rhaf all the land
was dlready allocated his azilongo. per fhe Cnewa culfwe who were already
cultivating on it. :

THAT the Claimant’s father requested for temporary allocation of the land whilst
he was looking for another ]and where he was to setﬂe and-eultivate with his family.

T HAT the. land in dis puite was thus given 1o the Clazmanf s father on this temporal

arrangement and the Claimant’s father had been acknowledging ihzs fact during
his entire life. '

THAT in the year 1990, the Clmmam 8 ﬁzmer proceeded fo buy a piece of land at
Mnthanjwe village, Tr aditional Authority Malengachazi in Nkhotakota District and

- the Claimant Jvzo“ed io f}'ﬂs land in the samé year-‘

THAT we- have always known the C[annanr fo be n Nkhomicofa and on the said
land which was purchased by his father until last yea: 2021 when we heard that
he was in Dmva at his mother swllage L T

: _THAT from the Claimant own sworn statement, /’?e has confirmed being currently

residing at Chizewe V rllage Traditional Authority Kayembe in Dowa District.

THAT we have further been mfm med that the Claimant unilaterally disposed of the
land in Nkhotakota and this is an attempt fo get h:mself land which Fm Jather never
owned.
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Muaintaining status qro

15. - THAT the Claimant’s father remained in the village affer purchasing the land in
Nihotakota and the Claimant moving there and he was allowed 1o continue using
the land on an understanding that the same shall immediately be returned when
children of his azilongo dre able and in need of it. .. -

16. THAT afier his death in 2004, 1 duly allocated thedund-to.the -f*igf7y‘?,rl members of
- the family-and myself and other two (2) named Defendants never gol a piece of
land. ' R T C :

i7% THAT those who were allocated the land have been cultivating it since 2004 and
without any disturbances until the return of the Claimant in 2021

18, -THAT cuirently, the landwas fully culﬁvc;téd and lar gefy_ pl anted with maize which
is about flowering. ‘ B ¥

19.  THAT granting the injunction being sought herein will in no way be maintaining
the status quo but bring inconvenience and irveparable. loss 1o the current users of
the land " ‘ o -

An interlocutory injunction is a temporary- and’ exceptional remedy: which is
available before the rights of the parties have been finally determined. Order 10, .
27, of the CPR provides that a court ay grant an injunction by an interlocutory
order when it appears to the court that (a) there is a Serious question to be tried, (b)
damages may not be an adequate remedy and (c) it shall be just to do so.

Having carefully read and considered the res;éective sworn statements and the
submissions by Counsel, it is very clear to me that the facts in the present case are
very much in dispute. This being the case, I liold that the matter raises triabie issues.

The Court must also consider whether damages are an-adequate remedy. Damages
emerging from claims of land are are not consideréd as an adequate remedy in view
of the unique value that every piece of land has to its owner. In the case of Mulipa
v. Mr. & Mus. Bibiyani and others unknown, HC/PR Land Cause No. 105 of
2016, Justice Tembo put-the point in the fcIIOWing_ words: -

“What the Court wishes to observe is that land is inherently unique and therefore damages
are not an adequate remedy where the same is deali with adversely. Therefore, the issue
on adequacy of damages is ordinarily out of the question in relation to application for
injunction in relation to land, See Nanguwo v Tembenu and arother civil cause number

451 of 2013 (High Court) (unreparted)” .-~ .
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As 1ega1ds the ‘oalance of justice, sometimes it is Best to glant an order of
interlocutory injunction so as to maintain the status quo until the trial and, at other
times, it is best not to impose any restraint on the defendant see Hubbard v. Vosper

[1972] 2 Q.B. 84.

In the plesem case, the parties are agreed that the p1esent chspute arises from acts
that took piaoe in 2004 when the Claimant’s father passed away and, by the
Claimant’s own admission, the 13 Defendant’s sibling started to work on the Tand in
dispute to the exclusion of the Claimant and the Claimant has never been able to
recover the land since 2004. In the cir Cumstances I am very much persuaded by the
submissions by Counsel Chiwaya that the. circumstances of this case favour
maintaining the status'quo. Accordingly, the apphcatlon by the Ciazmant for an 01de1
of interlocutory injunction is NOT allowed. ]

Pronounced in Chambers this 201 day of Mzuch 2022 at Lllongwe in the Republic
of Malawi. L

Ilenyatta Nyireﬁda N
JUDGE -



