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IN THE HIGH COURT OF MALAWI
LILONGWE DISTRICT REGISTRY (CIVIL DIVISION)
CIVIL CAUSE NO. 116 OF 2021 -
(Before Honourable Justice Kenyatta Nyirenda)

 BETWEEN:

SAMSON CHAZIYA creeessves CLAIMANT

AND
LINESS BANDA. .......ooovuvemresenssiesasmsmssssions “-1ST DEFENDANT
PELLINGS MKWAWIRA ........... - 2" DEFENDANT
BENSON CHIKHOSWE ......ccveinnenn, RO [P 3"° DEFENDANT
MODRICK CHIKHOSWE ......coomivinsinmnnrneinemmmnisninss . 4™ DEFENDANT
ISHMAEL KANANAMA ..oooiionnesinnipinnssieni oo . 5™ DEFENDANT
JULIUS CHING’OMA ........ilmvisesesidoniiid e 6 DEFENDANT
MRS. JERE 7™ DEFENDANT
MR. MKWAMBA .........oooov...... fressiidsionesnd 8T DEFENDANT
MRS. STEVE PHIRI -oovvvvvsssocssseses ..... R 9TH DEFENDANT

CORAM: THE HONOURABLE JUSTICE KENYATTA NYIRENDA
Mr. Mndala, Counsel for the Claimant
Mr. Chiudzu, Counsel for the Defendants
Mr. Henry Kachingwe, Court Clerk

RULING

Kenyatta Nyirenda, J.

This is my Ruling on an 111t61-pa1te apphcatmn by the Clalmant for an order of
interlocutory injunction 1e<stram1n g
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“the Defendants or théir agents from renting ouf, encroaching, lrespassing, taking
possession and continuing with any activities on Ngwata Estate, appropriately measuring
151 hectares situate at Chanjowa Village, T/A Wimbe in Kasungu District”,

pending the determination of the main oase ora fuﬂhex ordei “of the Court.

The application is supported by.a statement,’ swom by the Clannant whloh reads as

follows:

153.

10.

11.

12,

THAT by virtue of Letters of Adnmmtratron dated the 21° day of November, 2018
I was appointed Administrator of the Estaté of Williain-Chaziya who died on the
29" day of May, 2016 at St Andr: ews Health Centre.in-Kasungy. Vide a copy of the

- Letters of Aa’mlmsn alran marked as “SC 1 ?e

THAT at the time of his death the smd Wzll iam Chazzya was Survmed by a wife and
6 children who are now all adults and I am the oldest amongst the children.

THAT on his death William Chazrya lefi proper ty among whzch is a leasehold Farm
called- Ngwata, approximately measuring 151 Heciares which is situated at
Chanjowa Village, Traditional Authority Wimbe in Kasungu District. Vide a copy
of the lease document marked as “SC 2.”

THAT in or around August, 2021 I made an application for renewal of the lease
and I got correspondence from the Regional Commissiorer:for Lands informing me
their office needed to conduct inspection exercise on the land: Vide a copy of the
letter from the Regzonal Commrm‘wne: for Lands ma ked as “SC 3.7

THAT the I* defendanr is a sister (o the clmmam‘ s father and the rest of the
defendam‘s are on the lcma’ havmg been put the: e by the 1" defendant.

THAT the 1* defendant came onto the farm in or ar ound the year 2004 and when
she started inviting and settling other people off the Icmd she was ordered by the

- late William C haziya to-move out of the farmland. .

THAT in the year 2009, the late William Chaziya while still alive, instituted

- proceedings in the First Grade Magistrate Court, sitting at Kasungu seeking an

order evicting the defendants from the farmland. Vide an affidavit deponed by the
late William Chaziya and a subsequent order. of eviction of the said court
respectively marked as “SC 4” and “SC 5.7

THAT therefore the defendants did not have a ltcence and or consent from the late
William Chaziya to settle and or remain on the farm.

THAT after the demise of William Chaziya the defé’iidcl;nfs continued to trespass

onto the land and haye on several occasions physically harassed me. I have also

suffered untold angmsh and miser y at z‘he hands of the defenduants.

THAT the defendanfs are on the land as ir espassers without any licence or consent
Jrom my late father and or myself.
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14.

15,

16.

17.

18.

19.

THAT as alr eady stated herein on the 12" day ofNEjvéyyybe; 2018, Iwas g; -anted
Letters of Administration in respect of my Jather’s deceased estate I thus by virtue
of the said letters became enntled o the administr aﬂ(m and management of Ngwata
Farm.

- THAT my atrempta 10. admmrster or manage Ngwafa F arm has been frustrated by

the defendants. They have used force against me or my servants. They continue to
have occupation of the farm.

THAT the defendants have also frustrated my efforis to renew the lease of the estate
by chasing and intimidating officers from the Regiongl Commissioner for Lands.

THAT due to the dcts of the Jefendants 1 have lost occupation and use of Ngwata
Farm land from 2018 growing season, suffered trespass to the land and suffered
inconvenience, psychological and physical pain and suffering.

THAT I have since instituted Zegal p:ooeedznga in this very court, seeking among
other things, posses&zon of rhe es'l‘afe ‘and. an- or der of evicting the defendants from
the farm: ey : : ,

THAT there is fedr' that if not Stoppea’ the Defendam‘s wr'll continue to trespass on
the land and further carry out activities on the: Zcmd in a manner not desired by
myself. GRS >

THAT I also undem‘ake to pay damagev iri the evem‘ thai Tam iequned fo do so by
this court.’ : - .

The Defendants are opposed to the application and they rely on the following
statement, sworn by the 1% Defendant:.

rr3.

4

THAT I am the sister to the late W"Iliam Chaziya whose son fS the Claimanr herein.

THAT in 1990 Iwas given imy. pom’ron of land at ]\fgwata Village by my late brother
William Chazrya and subsequem‘ly settled on the land in 1996. '

THAT in 2006 my late brother W;ll;am Chaziya became Chief of Ngwata Village
and remained Chief for 5 years after which his, nephew Mathews Banda became
Chief. Exhibited hereto and. marked as “LBI ¥ is"a letter explaining the
establhshmei?z‘ of Ngwaz‘a village by Semor Gri oup Village Headman Chanjowa.

" THAT even aﬁez the death of William" Chaziya I-Fave enjoyed uninterrupted

possession of the said portion of land at Ngwata Village, nevertheless, I verily
believe that land that belongs to me is customary land and not leasehold land as 1
contend the validity of the lease obtained by the late- William Chaziya, as it was
never consented to by the T/A Wimbe. Exhibited hereto and miarked as “LB2”is a
letter drafted by T/A Wimbe addy essed 1o the Dzsrl ict C'onmnsszone: for Kasungu
concerning the contended land - :

THAT I have, since coming into possession of the said land, never mwred and
settled the other Defendants named herein onto’ the land in contention. Exhibited
hereto and marked as “LB3” explains as to how the: 3" Defendant obtained his
land, Exhibit “LB4” explains fiow t??e 4”"Defena’am_‘ obtained his land, Exhibit

o 3;':_
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“LBS ”explams how the 5™ Defendant obtained hrs land, Exhibit "LB6 ” prescribes
how the 7" Defendant bought her-land from one My. David Phiri, Exhibit “LB7”
prescribes how the 8" Defendant bought- his-land; and.. lasﬂy Exhibit “LB8”
explains how the 9" Defendant- boughf her land.

8. THAT before the:death of William C haz:ya, pzoceedmgs were COHH?TQ!’:‘CQC[ in 2009
at the First Grade Magistrate Court sitting at Kasungu where it was héld that my
brother the late William Chaziya’s claim was statue barred. I was not a named
Defendant in the proceedings, nevertheless; the 2 Defendant was party to the
proceedings. Exhibited hereto and marked as “LB9” is z‘kej'udgment Jrom the First
Grade Magistrate Court sitting ai Kasun, gu Jrom. 2009. -

9. THAT the Clazmam doés not live on a‘he contented lapd and has never approached
me to ask me to vacate the land even after the said Claimant obtain Letters of
Administration upon my brother’s death.

0. THAT the Claimant has now commenced legal pmceedings against myself and 8
other Defendants which, inter alia, he seeks to gain possession of the land in
contention and evict myself and the other named Defendanm

11 THAT 1 am frustrated by the Cliamant’s ‘aftempt to gaiii possession of the land as
I have been there for 25 years. Which has also caused me emotional stress and

turmoil,

12, THAT if the injunction is gr mﬁed it will cause gredt harin to my livelihood as the
land in question is where 1 have farined Jor food for 25 years, and also plan on
. using this rainy . sea.s'on to plant maize foz my‘sustengnee as [ have always done.

13.  THAT if the nyumlmn is granted, Twill be destitute with no p!ace to live or farm
and may likely suffer due to my old age as I am 61 years of age.
An interlocutory injunction is a temporary and -exceptional remedy which is
available before the rights of the parties have been finally determined. Order 10, r.
27, of the CPR provides that a court may grant an mjuncnon by an interlocutory
order when it appears to the court that (a) there is a serious question to be tried, (b)
damages may not beé an adequate remedy and (c) it shall be.just to do so.

Having car efully read and considered the swom statements and the submissions by
Counsel, it is very clear to me that the facts in' the present case are’ very much in
dispute. Both parties, the Claimant on one side and the Defendant on the other side,
claim to be the owner of the land in dlspute L theiet(ne ﬁnd that the matter raises

triable issues.

As the subject of the present case relates to real property, thére is really little to say
on the matter. It is trite that every piece of land is of particular and unique value to

the owner and damages are an madequate remedy and, in any case, damages would
be difficult to assess: see Julie F. Muhpa V. M! and Mrs. Blbzyam and Others unknown,



Samson Chazayav Lines Banda&SOthers S '_,;,i.'; ;, ST Kenyatta Nyirenda, J.

Land Cause No. 105 of 2016 (unreported) wheiem Tembo J whsle quotmg Nanguwo v
Tembenu and another, HC/PR Civil Cause No. 451 of 2013 (um eported), stated as follows:

“What this C’ow t wishes to observe is t/mt land is mher ently umque arid therefore damages
are not an adequate remedy where the same is dealt with adver sely. Therefore, the issue
on adequacy of damages is ordinarily out of the question in relation to applications for
injunction in relation to land.”

As regards the balance of justice, sometimes it is best to- grant an injunction so as to
maintain the status quo-until the trial and at other times, it is best not to impose any
restraint on the detendants see Hubbald V. Vospel [1972] 2 Q.B. 84

In the present case, it will be recaﬂed that the main thrust of the case of the
Defendants is that the the grant of an order of injunétidn in the present circumstances
would be unfair on the Defendants as they have had continuous and undisturbed
possession of the land for the last 15 years or rore. This has gone unchallenged.
Further, there is a judgement of the First Grade Mag1st1 ate Court sitting at Kasungu
which raises the issue of whether or not the present action is caught by the doctrine
of res judicata. Furthermore, as was correctly submitted by Counsel Chiudzu, unlike
the Claimant who does not live on the land in dispute, the Defendants live and
cultivate on the land in dlspute and, as a result, stand to lose a 10t more 1f the order

of interlocutory mjunctzon is gxanted

Having considered the foregomg matters,.] .am satisfied that the balance of justice
lies in mamtammg the status quo. Accor dmgly, the apphcation for an interlocutory
injunction is dzsm}ssed with costq CL : .

Pronounced in Chambels t}ns 23“‘ day of Novembez 2021 at Lllongwe in the
Republic of Malaw1

Kenyatta Nyirenda
JUDGE '




