


1. Whether the said car accident occurred due to the negligence of the driver of
the Defendant’s insured motor vehicle.

o)

2. Whether the Plaintiff is entitled to the reliefs sought.

Despite being served, the Defendant was never present at the hearing. The court
proceeded to hear the P1 ntiff’s case. The Plaintiff was the only witness.

PW 1 was Beri Layton who adopted his witness statement. It was his testimony that
he is a businessman who lives in Ntcheu District. ¢ 1 12" May 2007, Mr
Chambulent Joseph Abiele while driving motor vehicle Registration No. ZA 9158
from the direction of Lilongwe heading towards Ntcheu, upon arrival « Lizulu
Trading Centre, he drove so negligently and he hit the deceased w > sustained
injuries culminating into his death. The accident was reported to t » pc ce. It
occurred due to the g zence of the said driver who produced an insurance policy
issued by the Defendant.

I am mindful that in a civil matter like this one, the Plaintiff as the one who alleges
or asserts, bears the burden of proof. And the standard of proof in civil proceedings
is proof on a balance of probabilities. In the case of Miller v Minister of Pensions
[1947] ALL ER 372 at pages 373 and 374 Denning J had this to say:

“If the burden is such that the tribunal can say, we think it is more probable than
not, the burden is discharged, but if the probabilities are equal, it is not.”

And in the case of 1Tike Mlombwa t/a Countrywide Car Hire v Oxfam, Civil
Cause No. 2343 of 2003, Manyungwa J had this to say:

"4 well settled law of ancient application is ‘ei incumb probation qui decit non
qui negat.” This essentially means that the burden of proof lies on the party
alleging a fact of which correlative rule is that he who asserts a matter of fact must

prove it but he who denies need not prove it..."

In the matter at ha 1, the Plaintiff bears the responsibility and burde  of proving,
through evidence, that which they allege, that is, that the accident was caused by
the negligence of the vehicle insured by the Defendant.

[t is paramount the we reiterate from the outset that ‘it is trite law that an action
Jfounded upon negligence is based on the conception of duty of care which one






did not author them. I am further persuaded by the decision of the Court of Appeal
of England and Wales. led by Lord Justice Clarke. in Hovle v Rodgers and
Another [2014] EWCA CIV. 257 delivered on 15" January 2014 where it was
heard that “in so far as the report consists of statements or reported statements of
Jact. it is. prima facie. admissible. It is fimmaterial that i1 constitures hearsay,

vhether primary or secondary.”

In the matter at hand, the 1ct that the Detendant did not attend the hearing, does
not even help the Defendant. The testimony of the Plaintiff goes unchallenge It is
clear from the police accident report that ** M Chambuleni Joseph Abiele. the
driver of the said vehicle contributed to the accident bv overtaking an ox-cart
improper(yv hence killed an innocent person. It ywas worth charging him with
Causing Death by Reckless Negligenr Driving contrarv to section 126 of the Road
Tratfic Act.” Thus, it is clear from the Police accident Report that the driver of the
vehicle insured by the Defendant neghgently drove the vehicle leading to the
accident which caused the deceased’s death.

All in all, it 1s clear that the vehicle in question was insured by the Defendant. It
was driven negligently by the driver, Mr Chambuleni Joseph Abiele, and his
negligent driving caused the accident which led to the death of deceased. Fundo
[Hamba, on whose behalt’ this claim was brought. The death of the deceased was
therefore caused by the road accident which was caused by the driver of the motor
vehicle insured by the Defendant. The Defendant, is therefore found liable as the
insurer of the said motor vehicle. The Plamtiff’s claim therefore succeeds mn its
entirety with costs. The damages to be assessed by the Registrar.

PRONOUNCED this 1™ day of April 2019, atwﬁnc\ig%l Registry, Blantyre.
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