





be an upsurge in domestic lines but if it had occurred, it would not have affected only

one customer.

Michael Mkandawire, the District Engineer for ESCOM at Nkhata-Bay at the time of
the accident, testified that the house which ca "t fire was not connected > power
directly. It had no service cable or meter. Po 2r was connected to it through an
underground extension using a twin flexible cable from Nkhata-Bay TA (ADD) office
instead of the required armoured cable. The extension was illegal, because it  not
been sanctioned by ESCOM and the use of the twin flexible cable underground was
substandard and could not have been approved by ESCOM. He further argued that if it
was a power upsurge, the office would have been affected, as well as Alem 2zeke
Welding shop and Lake View Hall which are on the same blue phase supply as the
ETA office. He further said that in any ins ‘lation of electricity in a building,
ESCOM’s responsibility ends at the main switc  Anything else from the main switch
to the rest of the building, is the responsibility of 1e owner of the building. = :admitted
in cross examination that other people use surge protectors to prevent their appliances
from being damaged but {hat is the responsibility of the customer. And, if there was
upsurge of voltage, the main switch at the ADD office should have tripped and there

would not have been power getting to the claimant’s house.

An: -sis of the law and the evidence

I concur with the submissions made by both parties that negligence is established with
breach of a duty of care, causing damage which is not too remote a con quence of the
breach. Our understanding of the duty of care is as stated in Donoghue v. Stevenson
(1932) AC 562 that everyone must take reas: ible care to avoid acts or omissions
which they reasonably foresee would likely injure other people who are closely and
directly affected by their act, such that they ought to reasonably have them in
contemplation as being so affected when direc 1g their mind to the acts or omissions
in question. And so, the issue for this case is whether ESCOM had a duty of care

towards Mr Symon Mphande, which was breac :d, and as a result, he suffered damage.
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From the evidence, it is not in dispute that the claimant’s house and roperty were
damaged by fire and that the fire emanated fron- 1e electrical installations in the ouse.
The house was not connected directly to ESCO! but through a substandar

underground cable from the ADD offices and t!  had not been approved by ESCOM.

In his submissions counsel for the claimant argues that ESCOM owes a duty of care to
all, supplied with power by it. That is why it issued a prior warning to all clients ar
customers to switch off appliances in times of black out, in case power is restored at -
high vc age and cause damage to property. It gave no warning that electricity woul
go off that day, when it had the duty to notify customers of a possible upsurge. Couns:
also argues that in observing its duty of care, SCOM ought to inspect and keep a
proper check on its equipment supplying power to client’s houses, knowing  at loose
connections on roof tops can cause fire. And, to inspect and supervise installation of
power to customers at least to the meter box placed on the wall. Thisis.  counsel has,

to argue for the claimant.

I notice that nothing has been said with regar to the doctrine of res ipsa loquitur
pleaded 1the statement of claim. Perhaps thisis »agree with counsel for the defendant
that the same does not apply to this case. [ agree ith counsel for the defendant that the
doctrine only applies when the occurrence is such that the damage would not have
happened without negligence; the thing that inflicted the damage must be under the
sole management and control of the defendant; and there has to be no evidence as to
why and how the occurrence took place. See Tembo and others v. Shire Bus Lines Ltd
[2004] MLR 405. It has not been shown how these three elements have been satisfied

in this case and I find that the doctrine cannot apply to this case.

The cla ant’s claim centres on an upsurge of voltage. Before we think of whether
ESCOM sent any warning for a blackout and a possible power upsurge, the claimant
needs to prove the upsurge. Surely it need not be because there was a power outage,
therefore there was a power upsurge. This is a matter of fact. In a case where power

supply was a problem, Sachas Bakery Ltd v. ESCOM Ltd, Civil Cause No. 1801 of
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2003 (High Court, Principal Registry) (unreport ), the bakery had a three phase supply
of power, the ghts were dim on one part and there was no power on the other part of
the bakery, which was found to be a result of insufficient power supply. Three
independent professionals assessed the cause of the fire and arrived at the same
conclusion that there was a problem with power supply by ESCOM. Th: net  and cut
out fuse were burnt. And, the defence witness had not examined the distribution board

and the meter in his inspection.

The defendant’s argument in the present case is ~ at there was no such high voltage and
if there were, the ETA office, Alemekezeke Wi ling shop and Lake View Hall woul
have been affected. It is an established principle of law that “the bﬁrden of proof lies
on the party who substantially asserts the affi 1ative of the issue. It is fixed at the
beginning of trial by the state of pleadings, and it is settled as a question of law
remaining unchanged throughout the trial exactly where the pleadings placed it, an
never shifts in any circumstances whatsoever.” See Tembo and others v. Shire Bus
Lines Ltd [2004] MLR 405 at 413 applying Joseph Constantine Steamship Line v.
Imperial Smelting Corporaz‘ibn Lid [1942] AC 154, 174.

The evidence given by the claimant does not show in any way that the house receive
higher voltage than normal. Taking it after Sachas Bakery Ltd v. ESCOM Ltd, this could
probably have been determined from the examination of the cut out and fuse in the
meter box, but the same were at the ETA office and intact because the office had n

been affected with the fire.

There is the claimant’s argument regarding the inspection of the equipment supplying
power to the customer at least up to the meter ox. This is also a matter of fact. No
evidence has been given showing that there were no such inspections and the cables on
the roof were loose. I find it rather misplaced owever, considering the manner the

house in issue was connected to power.
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The defendant argues that the connection was illegal and unknown to ESCOM . d it
could not be responsible for it. Counsel refers tc  y-law 181 of the Electricity iy-laws,
2012 which provides that electrical installation and maintenance on the customer
premises from the point of supply, is the respo ibility of the customer and the same
has to be done in accordance with the Electricity By-laws and standards applicable to
the wiring of premises. It also provides that no electrical installation may be extended
from one customer premises to another or if the customers’ premises comprises more
than one building, from one building to another, without prior approval of the service

provider.

Counsel for the claimant has countered this argument by saying that under s. 45 (2)(a)
of the Electricity Act’ an illegal connection is an offence for which a person found
guilty of is liable to a fine of K5 000 000 and imprisonment for ten years. Counsel
argues that the connection cannot be said to be egal because the claimant was never

charged and found guilty of it.

The provision is so clear. It states:-
“Without prejudice to the right of a licensee to recover for any illegal consumption
of electricity, including costs associated w 1 such recovery, a customer or any
other person who
(a) Illegally connects electricity to any premises,

Shall be guilty of an offence.

So, apart from being an offence, there are other rights a licensee has over an illegal
connection, such as to recover for any illegal consumption of electricity and the costs
thereof. I would like to believe that the rights include the right not to be liable for any
tortious claims arising out of the illegal connection, before it is legalised. These rights
do not require prosecution and conviction first, to be exercised. After all, it is an
executive decision to prosecute criminal offend: s or not. An illegal connection could
be established without a criminal conviction for urposes of recovering for any illegal

consumption of electricity connected with it. It could also be established with regard to



20

2]

the licensee defending against tortious liability arising out of the illegal connection. A

conviction, the better, it would be conclusive proof of the illegal connection.

Because the extension of power to the claimant’s house from the ETA offices was not
authorized by ESCOM, ESCOM’s duty of care did not extend that far. Besides, there
has not been proof of an upsurge of voltage supplied to the ETA offices on the material
day and no proofthat ESCOM f{failed to inspecta | maintain their equipment supplying

power to the ETA offices. The present claim is « imissed with costs.

Delivered in open court this 4™ day of February 2019.

v e f__,, R S
J/ |

i\\\ ) f,'
‘H\f%ﬁi“fié@x‘

D,
JUDGE



