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1t filed a notice of review on 27t March, 2017
with the convic ¢ | for the offence of breaking
d committing a felony therein when a sentence
sonment was imposed on 30t September, 2016.

)ctober, 2016 Kenyatta Nyirenda J confirmed the
ffirmation Case No.1100 of 2016. The Applicant
r to produce the file in June 2017, but there was
‘egistrar. He wrote again on 22nd September, 2017
10 reply. The Ar slicant alleges that he serving a
ffence he did not commit but his brother who is
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dllegedly at large. The Applicant is desirous to go ahead wi | the
review process which is rendered mpossible due to the missing file.
Applicant sought from this court directions on the further conduct
of this matter, ard also for 1e court to consider granting him bail
pending a furthe, order from the court.

The State responded that it is not possible for the court
direc g its mind on the evidence (as adduced by witnesses) as
well as demeanour of the accused person, to convict a person for
an offence committed by another. Further, the file was confirmed
by Justice Nyirenda at the High Court. The Registrar has failed fo
trace the file as, :r my order of 26t February, 2018. The matter has
come back to n :to give directions on the further conduct of the
matter.

| . would say in the outset this case differs from where a file is
not confirmed. In the latter, the court may release the convict if he
has served a st stantial amour of the sentence (see Chalera
case). Once afil isconfirmeditn ansthatthe High Court supports
the conviction. The reviewing judge would have spotted that  was
unfair for one to serve a sentence in substitution of the actual
offender.1do : fathom how a court of first instance would act as
an investigator ~nd proceed to convict a person who did not
commit the offer.ce. Itis general knowledge that investigators have
at times arrested an innocent person so that the offender shows up,
but not to the extent of taking that person to court to answer a
charge which he did not commit. The elements of the charge can
never be provec n this regard. This is why there is great douk that
this would hc »p¢ 1in a court of law, and this, | have not heard of in
the many years nave been a prosecutor and have been at the
bench. | am r 1t saying that the unlikely cannot happen but
chances are ver slim. This is not a situation one can quickly say the
Applicant must enjoy the bene t of doubt because of great
unlikelihood.
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