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Introduction

This is an application by the stdefenda for an order striking ou iction for being
frivolous and an abuse of the court process.









It is important that the proces :s of the law must be used bona fide, properly and
must not be abused. The court will prevent the improp use ‘its machinery, and
will, in a proper case, summarily prevent is machinery from be g used as a means
of vexation and oppression in the proc  of litigation — Willis v Earl Beauchamp
(1886) 11 p.59 at 63. In Frac on Chibw na v Dorothy Lyton and Others (supra)
the plaintiff commenced an action by writ of summons 1st the defendants
restraining the 1% and 2" defe iants from installing the 3" defendant or anyone
as chief of Chibwana village. The 1% defendant was Traditional Authority
Mchiramwera. The court held that

“It is trite law that where a person ¢ 2ks to establish that a decision of person
or body infringes rights which are entitled to protection under public law, he
must, as a general rule, proceed by way of judicial review and not by way of
an ordinary action whether for a declaration, or an injunction or otherwise...
And if a person commences an ordinary action where he should have applied
for judicial review, the action would be struck out by summary process.”

The court then had this to say

“It is clear from the action commenced by the plaintiff, as aforesaid that the
plaintiff is challengir  the decision of the 1°' defendant, a chief appointed
under section 4(1) of the Chief’s Act, which he believes infringes his rights as
village headman Chibwana of the Chibwana Village. Such an action as per
the rules ought to be commenced by way of judicial review and not by way of
ordinary action.”

The court then dismissed = e action for being commenced by way of ordinary
action and not by way of j icial review.

Analysis

The claimant commenced  is action against the defendants. The claimant is the
one who made the 1% defendant party to this action. By being madeay -tytothis
action, the 1°t defendant has legal right or substantive interest in the matter. His
rights, whether actual or - ‘eatened need to be protected. The 1°** defendant,
therefore, has locus standi an is entitled to bring the application.
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appointed under section 3 1) of the Chiefs Act in installing t 2 1% defendant as
village headman Chatama. The claimant believes that the defendant’s decision
infringes his rights as village ' adman Chatama. He is claiming that he is rightful
person to be installed as village headman Chatama. By dc g so, he is ¢ allenging
the exercise of the powers of the 2" defendant under sect 19 of the Chiefs Act
which givesh 1powersto: pointa village headman. The appointment of a village
headman is a right which is protected by the Chiefs Act.

The claimant is dissatisfied with the decision of the Chi¢ and not the procedure he
used. The claimant’s action is concerned with the merits and not proc¢ ure. The
case of Frackson Chibwana v Dorothy Lyton and Others (supra) is clear that even
where the action is against the decision of a person or body which ir ‘inges his
rights under public law, the judicial rex w is the proper mode of commencing the
action. This, therefore, is a proper case to be commenced by judicial view and
not ordinary action i.e. writ of summons.

The claimant’s action is clearly frivolous and an abuse of the court process. The
claimant’s action is hereby struck out with costs to the 1% defendant.

Made in court this 9" day of July, 2018 at Blantyre.
E.BODC (MRS)
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