THE HIGH COURT OF HALAWL
LILONGWE DISTRICT REGISTRY
CIVIL CAUZE NO., 1982
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the defendant has breached a duty owed to him %o take reasonable
care to avoid injuring him and that by reason of.‘ the breach he
has suffered injury. That is the general principle of law.
With reference to the instant case, a xﬁanufacturer of a product
which he intends to reach the consumer in the form in which he
sells it with no reasonable possibility of intermediate examin-
ation, and with the knowledge that the absence of reasonable
care in the preparation or putting up of the product will result
in an injury to the consumer's life, owes a duty to the consumer

to take reasonable care: see Donoghue V. Stevenson (1932) A.C.
562; (1932) All E.R.1.

I think it is now necessary that I refer to the facts.
The plaintiffs are members of a family. The first and second
piaintiffs are the parents of the third, fourth, fifth, sixth
and seventh plaintifTe and the eighth and nineth plaintiffs are
ﬁheirz nephew and niece, respectively. They aver that the first
plaintiff purchased four tubs of stork margarine from a shop
where he was the supervisor; that on December 12, 1991, after
their breakfast which comprised tea ﬁith milk and bread to which
.%argaz‘éa’;né wag applied, they became iumwell and suffered from various
ailments which included dizziness, heart palpitations, sweating,
abdominal pains and vomiting; that the first and second plaintiffs
hell noticed foreign matter on the surface of the margarine upon
opening the ‘third tub which had been sealed with a 1lid and foil;
that they had seen similar substance on the surface of the margarine
in the first and second tubs:; that like the first and the second
tubs, they scraped off the foreign matter and applied the margarine
to the bread which they ate and subsequently became unwell, as
I have already said; that they think the ailments were caused
by the foreign matter on the margarine. They further. aver that
the product was manufactured and sealed by the defendants, which
is not denied, and that it was their duty to ensure that their
product was free from contamination and fhat the failure to do so was

a breach of the duty which they owed towards them, and plead the



doctrine of RES IPSA LOQUITUR in =id. They alzo aver that the third
tub, the contents of which were nartly consumed, and the fourth tub
were collected by the defendants for laboralory investigations. But
when the two tubs were shown %o the first plaintiff in court, he said
that they were not those which were collected from him. He said they

were of a different desizn. He said that

of*

he ones that were collecied
from him were aot shapcd inkto folds or corrugations along the

nottom circumference - they were plain, he said,

The defendants led cvidence from two witnesses, The first
witneas was Mr Smith Lance Chakachaka Nthindwa, a zenior guality
control technician, and perhaps the kingpin in the defendantg’
manufacture of cddible and »nerscoal care products. He gave a very
zlaborate account of the procedurs involved in the monufacture of

stork margarine. Hc said that the ingredients z2re [irst thoroughly

]

tested and that a snap samnle is takern both at the be~inning and at
the end of the production to ensure that the middlce nrocducts are free
from contamination. In addition, six samples are taken at radom from
every batch of 25 cartons fof laboratory tests against all food
poisoning and food spoilace orcanisms and that the preduct is tasted
by a cross-section of peopnle hefore it is releasad. FHe also sa

id
that the tub would have a 1lid and a feil, *to use his words, to be

double sure that nothing is introduced into the product.

He said that after +the plaintiffs' complaint, he first
received two tubs and Jater a carton of tubs from which it was
alleged the two tubs had been taken. He said that he was startled by
the difference in the Gesigns of the tubs ~ the two were differentiy
designed from those in the carton which as it later became known

contained tubs of margarine which were released in August 1991. (I
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tests and his findings were communicated

nlaintiffs in their letter of January 27th, 1992, whosz relevant
]

>t from you and
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the ones wz kept in our Laboratory with the same date
3

zode hawve been micrebiologically sralysced and the results

have shown that there was no bacteriological infection

-
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Acine samnles. here wag howaver a2

&t 2l dn thd mars
noculd 'Rhizeopus Micpicans' on the surface
uct in the tub which your family had started
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Lo cause sonme 111 e if consumed., There

was no trace of the mould in the other samples with the
same datz code, and I would stress that the mould in

the tub which you refurned was only on the surface;

samnles of the margeringe drawn Trom the (¢
sample showed no trace of mould. Our conclusion is that
mould srores were raceivad cnto the margarine af

tub had bzen opened. The fact that it was a bread mould

lcads us to suspect that the shores may have bheen intoduced

]

by means of a knife which had been in contant with bread,

but of +this we cannct be certain”.
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The letter was tendered
as Bxh. P 4, With further reference to the differcnce “n the
designs of the tubeg, he said that the type cof the two tubs had
been phased out in Yarch 1981 and, thercfore, that they must have

o

contained margarine which was nroduced or manufactured earlier



than that month. H2 also said that every carton centains tubs of the
same design, He further said that the margarine could not merely
have hean transferred into the two tTubs beocause it is not possible o
do so smoothly - it would have been noticeable, he said. Finally, he
said that stork margarine has a shelf-1ife of up to nine months if it

is properly stored.

The evidcencs of the second cefence witaess, Alfred Samu
Kasiya, was simply that he is the one who collceccied the two tubs and
the carten from the first plaintiff at Mitundu in the district of

Lilongwe. He, however; could not remember the designs of the tubs.

Such is the material evidence which I must now evaluate and

decide on bearinz in miand that the burden of procf is on the

preponderance of prcbability.

T #think I must first resolve the question relating to the
two tubs, aanmely, whether they are those that were collected from the
first plaintiff, which he diéputes, It must be observed here that
the first plaintiff did this even withou®t examination of the tubs.
Hr MNthindwa on the other hand said that those were the tubs which he
received from his colleansues in Lilonswe. I saw both witnesses and I
vould confidently say that Mr Nthindwa emerged a better witness than

the other on *this point. He persuaded me quite a great deal when he
said that fhe margarine could not have been transferred as it would
have been noticeable, and by his description of the contents of the
tub which the »laintiffs had partly usz2d which kind of agreed with
what the evidence of the plaintiffs showed, The first plaintifif, I
must say surprised me by the velcocity with which he deniced that the

tubs were the ones which wers collected from him; he did not sugzest any
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reason,and I cannot sec one, why the defendants should have wished to

conduct theisr tests on different samnles of wargarine, or to cheaat
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as hc apneared to imply. Besides the possibiliity of a mistale i3

rather remote; accordinz *to the evidence. The conclusion 1 reoach,

therafore, is that *the tubs of margmarine which MHr Nthindws

2";
o]
Cu
w

sted werc those thot were colliectad from the first nlaintiff hn
the zecond defences witness (Mr Xnsiyas)

I hrwe slready said thet in order %o succesd the
has to show that he has been injucred by the brench of a duty owad Lo

him by the defen

to avoid such injury.

duty to take

the product in question and the plaintiffs as the ultimate consumers
ags I think it has heen established thot the nroduct was releasced and

-

g0ld in such a form as 4o show that they (thes defendants) intended it

)

to reach the consumer in the form in which it left them with »no
reasonable possibility of intermediate. examination, and with the
knowledge that the absence of reasonzble care in the preparation or
nutting up of the product will result in on injury te the consumer's

iifc.

The question which ¥ must now aslt wmyself is whether
negligence has been proved. The plaintiffs aver that after bakiag
brezkifast of tona with milk and bread %o which stork margarine had
been applied; they suffered from various ailments =and say that they
think that these were caused by the mevgorine because it had a bitter
taste which they asscciate with the foreign matter which had earlier
been s=zern on it, and waz zcraped off. And they seay no more than
that, Thoy, thercefore, »nlead the doctrine of RES TP3#4 LOQUITUR in

aid on which tonric W.Y.H., Ropers in Winf

faty

c¢ld and Jolowicz on Tort

(Twelfth Edition) at »nage 108 writes:



“In order %o discharge the burden of prool 2laced upon

specific acts or omissions on the part of the desfondant
which will «qualify as =aegligent conduet. Scmetines,

however, th:2 circumstances are s=such that tho court will

ot

be prepared to drow zn inference of negligence agains

)

the defendant without henring detailed evidence of what

That is a correct exnesition of the law. And the weight of the

buirden placed on o rebut the inference wilil devend
on the stendard of care required of him. In some civcunstanuecs

the inference will be rebutted more easily than in others.

it io obvicus that +the plaintiffs
have not proved the saspecific acts or omissions on the part of

the

lizent conduct. The
defendants on the other hand have given & very elaborate account
of the procedure inveolved in the mamufacture of the product.
And they say that they detected nothing dangerouss in the samples

which they received from the fir

154}

In the circumstonces,

L find it hard to draw the inference of unegligence =against the

Bven 1if negligence were tc have heen proved, it caanot

2till be said o the evidence that <he injuries of which the

it be whea it appears 1o have
of the first and second slaintiffe whe saw the foreign matter

on the surface of the margerine bubt still ate it and we it to

the other »laintiffs to eat tToo, =2ssuming, of course, tThat that
wzs the cause of the =2ilments. It was = result of thoir deliherntc

act for which the defendants camoet be held liable, I oam sure,



the sonteary

T the result of the earlier decisiong wers

should consider it bad law and would hesitate long

All in =2ll, the action wust fail and it is dismisgad

S

PROHOUNCED in omen court thiz 13th day of jlay, 1984

Lilonows.

—

I. J. Mtambo

JUDGER
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