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JUDGMERNT

The marties in this case are locked in a dispute which
arises from the following facts.

The ovlaintiffs are members of a-= church which is
pk : tnder the name of African International Church.
The szid church has a very interesting history. The first
membars thereof were a break-away group from another church

2@ the Free Church of Scotland, »resently known as the

cali
cchaP, Livingstonia oynodq in the Northern Region. Those
seovle broke away because they disagreed with the official
stand of the said Free Church of Scotland as regards
polygamy and¢ beer-drinking. What haopened is that the Free
Church of Scotland did not allow its members to have more
than one wife or to indulge in drunken-ness. Any member
indulaing ir such practices was visited with ex-
ion. Most people did not, however, apt eciate
use both these practices were entrenched ;n their
by tradition. As it turned out, many a member
live and behave as was expected of them. The

its part, did not bulgs, with the result that a
of members were ex-communicated from the
rhis went on for sometime and things came to a head
in 43&3, or thereabouts, when a group of members of the
church cided@ to break away and set up their own church
which to conform to local African traditions which would

allow memba2rs to marry more than one wife and/or to drink
beer. 5»;5 they did and they established a church which was
given the name African Churg viost of those whc hacd been
ex-communicated naturally Welcomec this development and
: joined this new church almost at once. For sometime, the
fﬁy;r\, w. new church coerated only in the North. FHowever, with
o |



the churchis operations extended to the
and Zouvuthern Recions as well, the whole Malawi, that

i s then thought tnat the neme of thz church
i to 2African Neational Church, to reflect
sonere of influencs and OQCLation cf the
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that this haprened in 1921, DW1l . on tne
it was in 1954 when this change of name
Jaear d more knowledceable and I accen:t
tqu noint. Th2 church continued to <~row

,.

‘s 1t was introduced to Zambia, Zaire anc
thls further development, the leaders cf the
to changz the name of the church once more
National Church to [Ifrican International
lccording to the evidence, this change of name was
abouvt 1%72. This is the »laintiffs’' church's name up
g I think I should mention that £from 1its
1928 and throughout, the church ensur=d that it
“stered under the relevant laws of this country and
of name was effected in accordance with such
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history of the »laintiffs’ church T now

the defendants® church. They say history

< T have shown above that thes »laintiffs’

started by oeople who broke away £f£rom the tfree
i h

tand. The defendants’ church. on the ot
a“tea by a ¢roup of persons who ©-roks away fr
iffs‘ church in 1985 and established their own

church which they registered under the name African Churcin.
It will ° course, bz recalled that this was the very name
e ffs® church wused when the church was first

1928, and, as I have shown. the church
=< to use that name up to 1S54, when it then took on
frican Natiopal Chuxch. \
a{;vv, —nd L\,Vt\/
~ading to the defendants, ths reason why the
37d f;om the olaintiffs’® church was that the le
hurch at that time introduced foreicn ideas into
“he defendants' witnesses mentioned such thinds as
within the church leadershin. For the first time
wch's history, leaders of the church were given

such as cardinal, archbisho»,., bisho:>. =tc it
endants’® evidence tnat somc members of the church
~ny with these developments and that when the two
s2solve the matter  the T

away <rom the church. The plaintiffsf

but one, denied this. LAccording to them, the
on for the secession was scramble for Dositions and
wevrsonalities within the chuirch. Ee that as it
cther ¢roun did bhreak away from the »laintiffs’

set us what is the defendants' church 1in the



en there has keen a2
cf the two churches
e, there is a disoute
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nts churdh « “he
fendants toock on the
e still belongs to
Further ., the oDlaintiffs
rnational Church and

A n rch are similarx and that this hes <iven rise to
confus’on amoncst members of the Dlaintiffs’ church. it is
the ~laintiffs' case that they anproached the defendants and
asked them tc find another name for their church and stop
using the said name of Africen Church, but to no avail. They
then refarred the matter to sesveral av thorities such as the
Malaw: Congress Party, the District Commissioner. the
e i 4t0“ the Police. but again without

s case that this is how finally

e these wnroceesdings. Cn this

ked the Court to make an ordexr

from using ths said name of

“n renly, the defendants contend that the plaintiffs
cannct claim mononoly to the name African Church »because the
nlad : aba ncon“d this namez lon: ago and have not used It
is also contended that the plaintiffs had not

they had otherwise a legal richt to the name
wst orotect. The nlaintiffs argued that, on the
18 they wno have shown that they have a legal
name ince they got permission from the Polic
same as evidcnced by Exh.bl, On this very Dol nt
nts also referrad to the fact that they cot their
‘sotered under the Trustees Incor?orat101 Lct undex

name cf African Church In short, the efendants
the nlaintiffs have no richt to step them from
name.

T think that I should deal with this »part cf the case

110V . T shall take first the plaintiffs‘ contention
ame jAfrican Church is theirs, and their's alone

rct i am persuaded by the arcuments nut forward by

nts The w»nlaintiffs changed the name of their
Axrlcan International Church. 7 have indicatecd

anie of name was effected officially in
ance w*th the ~rovisions of the Trustees Incorporation

et . ca. thereforza, the name of the »nleintiffs® church
is & an International Church, not [African Church. “hea
avic zhows that the w»nlaintiffs abandoned this latter
name they ¢i2 not retain it. bhpart from showing that the
namno ~r-2in used to e the name of the =T intiffs chuasch
earii L its history, the plaintiffs have not shown on
what asis they are claiming "ownershin” of the said name.
- - ~
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t was not even sucgested that the zlaintiffc would
revert to the old name or use it in an a ;
have alsc taken judicial notice of the fact th
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is not one of the nrotect=sd names uncder the
country. ©On these facts, the 3le £s 2
HES Rfrican Church is theirs or exclusive

T now turn to the contention that the

name ~an Church by the delendants nas
confusicn amongst members of tho -
Resypac I am unable to apnreciate tan
£ =2nd
1

way . The defsndants Dbroke
church in broad dayli i
sundry that the defe ncarts did
the defendants have not as
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cch. If they had done
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o) st to admit that this w
col in that there would.
n ing one and the same

nave assumed the name
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iffe-ent from the name African Inte natloaa¢ |
view even those people out there in the wvillag

able to sz2 the difference between the two names

the ot T there is some similarity in thom;
consl dering fact that the names 2African
Chu s in use for a long, long timep r :
shc that even assumin~, for argument's sake.  that
ths some confusion, as alleged, in my view, such
co would only be cx: & temporary nature; sconer Oor
ia sody should be able to know which was which, and
if some kind of civic education would facilitate
thi interesting to note, as was observed Dy

fcxr +the defendants. that there are other
i ountry thCh havz2 namncs somewhat
havs, for euzamnlie
and OCeventh Day
t Essemblies of God
‘ence I st ; Tambezi Industrial
mention only some: anpear to have co-
well without any vr scguabbles. fer
s. I would re ant the intunction

‘*1aintiffs cn of the =action, to
“endants from ueing > disputed name.
there is a disnute between the »plaintiffs and
nts over certain church buildings. The
commlain theat

the defendants have continued to
church buildings beloncing to the :
ne €3Leno nts broke away from the plainti
‘i ol tiffs said that actually in
] ’Q“ defendants’® church have forcilbly
cf the nlaintiffs' church from using those
of worshio. The =»laintiffs® witnesses
—~laces in Karonga and Rumphi where
hanpened. hey said that as a result,
ittent ”Ua“rpls between members of
The =nlaintiffs ask for an order

]

defeudants vacate and deliver up all thecse church




efendants deny that they are using any
belonging to the plaintiffs. The witnesse
~~t of the defendants told the Court tﬂdt
~ave uz all the plaintiffs’® church Dbuilding:
hat immacdiately the plaintiffs started max S
herein, tne defendents actually went all over
advised members of the defencants’ g
church buildings belonginz to the plain
thesz witnesses that after
church, the cdefendants put
that where they have nct
in ti men, under trees,
ernment schools, in scme nlaces.
ifically mention=ad by the nl
ses said that the church buil

there were Dbuilt Dy ths n 1t s

a 5 from the wlaintiffs® church. ernans
I “““t‘oﬂ tnat the Ccurt had nlanned to travel *to the
Nc r to visit the places concernad and sese things
on For some reasons, the tyi> did not
ma Anyway, I have considared the evidence with
au With respect, I am 1inclined to Dbelieve the
c 3° witnesses, For my @part, 1t coesn't sound
that the dJefendants would break away £rom the

chU“ﬁh ané at the same time continuz usint the

léings.- Lctually. and most importantly . the

called on the part of the defendants impressed me

8 ings truthful witnesses, and I accept their evidence. In

. e

f£ind that the plaintiffs have not provec t
wation on this point.

ity. 1t is significant

diswute they are not entitled to
builds © wouid . therefore, like
with em>hasis at my command to ensure that the and

memhars heir church refrain from occunying or usinT any
of the zhurches and/or other buildings erected Dby the

Cti112 on the guestion of church buildings, the other
comlaint made by the »laintiffs was that the dJd=fendants
ha e ‘n scme places erected their churches and other

g o: ; nieintiffs’ land. The »nlace that featnrad

nce on this noint is a nlace known as londa
et The w»nlaintiffe establisnzd a station
cuite sometime Pack. They have »ut uz a few
‘ncludinc a church and a manse. The

nd that +this =©2lace is actually their
The defendants also established their own

ame Dlace in about 1285, They also hbuilt a
seo The church has since ; :

s:
The defendants also reTard

The piaintiffs contend t
ts have =—ut wu:> the two Dbuildings Ju
o them: that the said land was ~iven to

f‘f‘.’j



t e Villaze ileadman of the ares at
t o complain that the defencants are
t s ok aic ¢ and they ask the Court tc make
an o-Ger +that the cefendants should dismantle their said
huilcdiage and leave the wlace

lefendants cdeny the allecation that
they ion on the 2laintiffs’ lanc Thie
cefs= QQ] that the »niesce of land in guestion was wiven
tc vy the Grouwn Villarse [eadman of the areca
Foxr the Group Village [eadmen coancerned was called
as s in this case and. observatly, he confirmed that
it 2 him whe allocated tc the defendants the place
thes vilt their station at Ponda. The witness deniecd
th

0]

elongs to the plaintiffs

ested that the Creoun Villaere Headman was
church.

g headman

x I a ing 2 cman in
1852 h2 wacg Lnst31“:f a full villare 1971 and
bec ~cur village headman in 1275 eariy shows
that ae a man of integrity ancd a rso
arez. 17 nct heyond as well Thexre can
these Facts, that this Group Villag knows the
entive dishuted area 21l too well. B is common
casc theat the said area, including
stat ‘s built. is on cu stomc:"

:

they could claim the 8
then went on to show tnat tnu defen&
church or mense thesreon, they would ci
an order evicting the cefendants from t!
nNave already said that I accent the Groupd
evidence to the effect that it wa

to the defendants the land the cef«
i mission station on and that the land in
“elong to the »nlaintiffs.
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ie other issue which emerged on this aspect of the
case was thet both at Ponda and at several other ~laces as
well the defendants had built their churches very closs to
thos2 of the ©olaintiffs' and that this does cause confusion,
in that scme members of the »laintiffs’ church ray to the
c¢ef.ncants’ churches on days of wership. Lfaln, the
~legintlffs would 1ik the defendants to dJdismantle their
church=s and manses at the places in cuestion and move to
somz 3td3‘ cistant p»laces. As I understand the evicence.
the nte admitted that somz of thz churches arz indeed
in c¢lose ?,ro”1n1tv of the wnlaintiffs’® churches, »ut they

this has caused any confusion The



eadman toucna2d on this itesue in his evidence
at Ponda. Je told the Court that

or heard of a member of the »laintiffs
to the defendants’ church on days of

nosition with resard to the issue rais=sc on
the casz2 is that the land on which the
defendants have built their churches 1is
The nlaintiffs leased non= of it. Lnd it
that the responsibile authority for the
ch land is the villace headman of the area
atec. I do not know the criteria used or
are followed in the allocation of such land
e that the wvillage headmen effect tae
_ fair and ecuitable consicerations. regard
e c @11 the facts of e=ach case In othsr words
the z of lanc in aisz in the ©Dresent case weres
al tc the defendants »hy the villace headmen of the

areas, In matters of this nature my vi.ew i

rec . 3 is
the should be slow to interfere with the allocatiocns
uch authorities unless it is shown that the same

vson  wron nrincigles. With respect, I don't

has Dbeen shown that such is the cese in the

in my view, an allocation cannot »be impuined

crounds of owrozximity of one nlace oxr ! ng

ind=ed. one sees in this country churches of

Christian dJdesnominations and even churches and

roximity of each other. I don’'t =see

Dout that.

e &

& that the defendants would end
stly and unfairly victimise

us L3 ] sed¢ 1ii they were
ordzred to demolish their nresent churches and mans=s at
those =laces the wnlaintiffs are complaining about and ¢Cc to
naw Nlaces, Chvicusly, the defendants must have spent
considerable sums of money to build these chuvrches and
manses. They will acain have to spend more wmoney to
G=uclizih thase and put un new ones. This weuld also Dbe
emibarrassin. to the defendants and would degrade them in the
eves c¢f tae DHublic in those places ’nd this would Dbe
unfa’s to the defendante since, as I nave already shown,k the
Hla cuestion were allocated +to them lawfully Dy
res, authorities. Cn these facts, I think that the
Shan comnlaint on this aspect should fail

between the o»laintiffs and

items of ©rozerty, namely,

, Holy Communion utensils and

ragy of the »nleintiffs’ church

nductiny church sexvices. “he
S

church also has a croun of women member winich
“nown as the Tlomen‘s Guild. Members of the
w=2ar uniform on certain occasions. The

church alsc sersves Holy Communion and they use



trays. “ugs and cuds. The wlaintiffs have

of the soncs members of the church sing

of worshin, for example. The plaintiffs

ﬂefendantc took some of thecge items at the
>1cants broke away from the plaintiffs’ churck

slaintiffs! case that these items belong to them
nhe defendants should not, therefore, have taken
wlaintiffs are in this action asking tnat the

should be ordered to return these items to them.
“ants resist the claim. With regard to the
258 and the Women's Guild uniform, the defendants
say the laintiff cannot claim to these items
sinc Y o members of the clex
an< urces. The defenda
de utensils Pelonginc
tn fendante’® <case that
uter re using in their churches were procured
h - they ©broke away from the plaintifi

SR
o

ncerninc the hymn books, the defendants
cgeneral hymn bocks which were composed
acc by members of the first ¢grou> that broke

awav y +the Free Church of Icotland. Further, the
def=anients say that at all times individual members of the

17ht their own copies of the hymn Dbook in cuestion
these were, therefore, the o»roperty of the
membke2rs concerna2d. The defendants contend that
ffs cannot, in the circumstances, lay any cla’m
hymn Dooks.
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“o my mind, it is, with respect, the defendants’® story

wnich nas the ring of truth. I cannct imagine a church
: i ms and hymn books for its clercy and

That would be an expensive venture, 6 and it must be
e that we are nere talking about “small churches®,
ot there in the villaces, whose resources must be limited.

Pu-ther. the defendants’ witnesses appeared to me to be
ikl nd reliadle. D#W2. the Groun Villace Headman. told
't he usad his own money to buy Women's Guild
un’forn for his wife. And Di2., who is a Reverznd in the
cdefeprdants' church, said that he also used his own money to
buy a clercel cown for himself. “e also said that he used
his own money to bhuy Holy Communion utensils and cona ated
these to his church.

. ‘e also to be noted that the mnlaintiffs were uvnable
to t=13 which individuals specifically had the cowns

un’fcrms and hymn books comnlaineda about, Tt is also not
xnow: whether the individuals concerned still have the
items e this makes the »nlaintiffs’ case on this aspect

honeless, Ln my view.

T am conscious of the fact that what has hannened 1is
that Hoth the »laintiffs’ church and the defendantsf church
rvse th2 same Xind of cowns and uniforms and sing the same

s (e e
soncs, ut that is not odd. Referring to the nymn books as



by learned counsel for the defendants, there
other dJdenominations which 32 the hymn Dbook
Nylnbo Za Mulungu in their resgpective churches
7 hassles. It 1is als to Dbe observed the
concaded they nave no copyricht title to the said

Fortunately. in the »resasnt case the defendants
ned a differ=nt cover for tie“r hymn ook with
ferent from those in the »Dlaintiffs’ hymn bHook
s toco ere different Cn these facts the

claim on this asnect must also fail.

the plaintiffs- claimed damajes These are
cdes the Statement of Claim as “oama es to Dbe
ass the CZourt". Plainiy. 'thj_r is a <laim forx
general amages. ﬁeovvctLu'iy tne cleim cannot succeed,
since tae Dlaintiffs have failed to nrove their case on each
anc “imb nleaded in this action. Perhans I should
menticn that in the course of the trial, tho w1
sowstht to claim the sum of X2,580.0C. being

Lo
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< C
ron sheets »elonging to the 73a7

)

2 = Xy misajnpnreonriated by the defendants. This
s 2laim for srecial damages. By rvules of =wlieading
] such damages must be snecifically nleadsd and
s ¥ have already shown, the nlaintiffs oleaded
naces only. Accordingly ., the c<laim for swoecial
.anot succeed; indeed I don‘t think it was
'y proved.
nal pnosition is, therefore. that the »laintiffs’
and it dis dismissed in its entirety. with

TCHOUNCED in open Court this Cth day of February
Blantyre,
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