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This is an Interpleader Summons by the Sheriff under
0.17 of the Rules  of the Supreme Court for the Execution
Creditor and the Claimant to state the nature and
particulars of thelr respective claims to the goods in
guestion.

By a Writ of Fieri Facias issued in this action, the
Sheriff seized an Isuzu Omnibus, Registration Number K2
1996, frcm the Defendant.

By these Summons, the Claimant is claiming that it is
the lawful owner of the bus, and as such, the bus should not
have been seized by the Sheriff. The Claimant's affidavit
in support of the claim states that the Claimant is the
lawful owner of the omnibus which it let on hire to the
Defendant under an Agreement for Lease dated 2nd December
1992, for a period of 2 years from 2nd December 1222 to 2nd
December 19924, on the Conditions stipulated in the
Agreement. In terms of the said Agreement for Lease, the
Defendant agreed and undertook to pay K50,000.00 as flrst
rental on the signing of the Agreement and a second rental
of K39,951.00 on 2nd January 19 93 and thereafter subseguent
monthly rentals of K39,000.00 each payable on the 2nd day of
each successive monthe It was further agreed that the
Defendant would be liable to pay interest to the Claimant in
default of payment of the said rentals at 30% from the date
of default. As at 2nd February 19924, the balance of arrears
outstanding was K453,281.42 and interest accrued was
K78,101.85. According to the Acreement, the Claimant is
entitled to possession of the bus.




I would have had no hesitation to order that the
Sheriff return the bus to the Claimant, had it not been for
Mr Chiligo who, on behalf of the Judgment Creditor, has
raised some issues. He submits that the Court should 1look
at this Acgreement carefully. fle says the Agreement for
Lease appears to him to e a Hire Purchase Agreement. If it
is a Hirs Purchase Agreement, the bus will have to go to the
Claimant: if it is not a Hire Purchase Agreement, then it
is a Creditor Sale Agreement, in which case the Sheriff was
entitled to seize 1it, as it 1is the property of the
Defendant.

E aps the best way to look at this problem is to see
what are the reguirements for a Hire Purchase Agreement.
Section 2-{(1) of the Hire Purchase BAct (Cap 4£:05) defines a
hire Dyrchase agreement as:

“"{a) any contract whereby the goods are sold subject
to the condition that notwithstanding delivery
of the goods, the ownershin in such goods shall
not pass except in terms of the contract and the
purchase price is to be paid in two or more
instalments;

{(b) any contract which provides for the hiring of
c¢oods whereby the hirer has the right -

(i) to purchase such goods after two or more
instalments have been ©paid 1in respect
thereof or

(ii) after two or more instalments have been
paid in respect thereof to continue or
renew. from time to time such hiring at
nominal rental or to continue or renew
from time to time the right to be in
possession of the goods, without any
further payment or against payment of a
nominal amount periodically or otherwise:
whether or not the agreement may at any
time be terminated by either or one of the
parties:s ... "

It has been argued by Mr Chiligo that under the Schedule,
the percentage of cash reguired to be deposited is 20%: Dbut
in the instant case, the Defendant deposited only K50,00C.00
- far less from the reguired amount - if the purchase p»rice
of the bus was K728,351.00. Therefore, it was not a hire
purchase agreement. Further, he argued that at the end of
the period of the hire, the Defendant would have had the
right to opurchase the bus; the Agreement was, therefore,
not a hire purchase. BAlternatively, it was a credit sale,
in that the Defendant was paying by instalments and,
therefore, the property in the goods was vested in the



Defendant, and if he failed to pay, the Claimant would have
the recourse to claim for the balance, but the Claimant
would net repossess the omnibus.

This is an ingenious argument; however , it is proper
for the Court to examine the terms of the Agreement for
Lease between the parties. It is clear that it is not a
hire purchase agreement; it is also clear that it is not a
credit sale. It is, as the Agreement itself says, a Lease
Hi== Ayreement. The property in it remains in the Claimant
during the duration of the Agreement. The omnibus Dbelongs
to *the Claimant - it never parted with ownership. it
should, therefore, be returned to the Claimant after the
Claimant nays Sheriff's fees connected with the seizure. I
do so oxrder.

MLDE  in Chambers this 9th day of May 1994, at
Blantyre.
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