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JUDGMENT

This 1s a plaintiff's claim for wamages for personal
injuries sustained after he was hit by tihie defendantc's niotor
vehicle, a Uatsun Saloon, registracion number BG 0760. it
is claimed that che aefendant was negligent in the manner
that he arove ine vehicle at the time of che accident.

The accident from which the plaintiff received tche
injuries, the subject of this claim, was wiinessed by a
number of persons. Unfortunately, cthere is so much conflict
between the eviaence fov the plainciff and the evidence
supporting the defendant that it must be clear that most of
the witnesses ‘who came to give evidence tcold lies.

The evidence shows that during the early morning of
éth mMarch, 1967, the plaintiff was walking along
Ndairande-Blantyre Road near Blancyre Girls Primary School
when he was suddenly hic by a vehicle driven by the
defenaant. The impact «knocked him to the grouna anu e
became unconscious. ne sustained a fracture on his riginc
leg. e also had a cut on hiis head. ke was rushed co Yueen
Elizabeth Central hospital wheve iie was aamitted. While in
hospital Plaster of Paris was applied to the injured leg on
three occasions essentially because on thie earlier occasions
it was not properly done. iie was discharges from hospital
on 1Y%ch March. he thereafter continuead to attend fiospital
as an oucpatienc. The injuread leg remained cast in che
Plascer of Paris ti1ll Wovember, 1Y67 when it was removed.



tie has since nealea. There is, however, a shortening of the
leg by about % of an inch.

Tnere is serious conflict of evidence regarding how
the acciuent took place. The exact place of the accident is
also contesced. The evidence of tne complainant is thatc he
was walking on the dircy verge of the rocaa when the vehicle
hit nim from behind. de said c¢hat there was no other
vehicle moving from che opposite direction when he was hic.
fle saia the collision took place about a wmeter from che ena
of the tarmac road. This evidence was supporcted by several
witnesses who came to testify in favour of the plainciff.

The defendant said that the accident took place at a
bena soon after he took off from a Zebra crossing. ke saia
that he was pessing a bus coming from the opposite airection
when he suddenly saw the plainciff crossing the road from
the right going to the lefc. he said that he applied
emergency brakes and triea o avoig nitting che plainciff.
ne said that nis vehicle caught che plaintiff's right leg
and he was forced to swing round and fall on the tarmac
road. This evidence was materially supported by chat of
Stanley Kamwendo, DLWZ.

Tnere was evidence given by Saizi Faki, Pw2 that tihe
defenaant was driving his car very fast as he approached che
place where the accident occurred. The defendanc denied
that he was speeding at the macerial Cime. He explained
that he haa stopped at a Lebra crossing which is near the
scene of accident. He said that after starting his car from
the Zebra crossing he had just changed from second into che
third gear when the accident nappened. tlie deniea that he
was speeding. I founda the evidence of the agefendant more
credible. Tnere is indeed a Zebra crossing near the scene
of accident ana before rhe crossing there 1s a sign warning
that school pupils may be crossing tihe road. buring the
time of the accident the roaa must have been busy with
pedestrians angd school pupils going to blantyre Girls
Primary School. it is very likely that some school pupils
were crossing the road at the time when the defendanc
reachned cie Zebra crossing. The defendanc woulu have been
forced to stop at the crossing. PWZ and a number of
witnesses for the plaintiff lieq tnat chere was no Zebra
€rossing at the place. They also lied when they said thac
chere was no stop sign a few meters before the roaa Joinea
Blantyre-Chileka road. The defendant adduceu credaible
evidence wihich showed clearly that there was a warning sign
and a Zebra crossing just before che place of acciuent and a
stop sign atter it. I am inclined to believe the defenaant
that he was not speeding at tie time of the accident.



After a close examination of tie evidence adauced
before me, I woulc finu, as contended by tihne defendant, that
the collision occurred soon after the detendant's wveiiicle
passed a bus travelling in the opposite direction. I also
find tnat the plaintiff was crossing tne roaac from the rignt
to the left when ne came into contact with the defendant's
vehicle. 1 furctner find chac the collision occurrea on tne
tarmac roaa. This tinding is supported by the fact that the
sketch plan drawn by tihie Police who visitea the scene soon
after ine accigent GCook place snows blood stains on tie
tarmac toad. After considering these tfacts, 1 get the
impression that the accident occurred because the plainciff
did not take cave to check and ensure tnat the roaa was
clear of motor vehicles pefore ne crossea tne road.

The plaintitff's claim is based on negligence. The law
relating to negligence liabilicy is based on the concept of
the duty to take cavre. Regardaing the duty placea on a
ariver of a motor vehicle ptegha, J., in tne case of Zicana
-v- Professor Chimphamba, Civil Cause o. 44U of 1987 (not
reported) saia atc page 7:-

"Tne auty of a motorist is to take reasonable care,
sucii as keeping a good look out, avoiding excessive
speed, (taking) proper control of nis veiticle ana
observing road signs."

The law also casts similar auty on a pedestrian. This
duty was described by bBanda, J., as he then was, in the case
of Christina Banda an infant by h.T. Banda her next friend
-v—- Admarc ana Another, Civil Cause HNo. 273 of 1967
(unreportea), at page 4, in the following terms -

"A peaestrian also owes a ducy of care to other roaa
users to move Wit aue care. Althougih a pedestrian
is entitled to walk along tiie carriage way, he is
only encitled co tine exercise of rveasonable care on
cne part of drivers of motor venicles.”

I have considered the facts of this case and the auty
o0 take care which tiie law casts on a motorist ana I am
constrained to cowe Lo the conclusion that tne defencant did
not breacn this duty £o drive his motor vehicle on che
relevant roaa wich reasonable care. The plaintiff's claim,
tierefore, fails. It is dismissed with costs.



PRONOUNCEL in open Court, chis 20Uth aay of January,
1993, at Blantyre.
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