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JUDGMENT

1 in her re-amended statement of claim, the plaintiff is
claiming the sums of X3,724.80 and R1,525.00C, being special
b damages for the aileged negligence committed by members of
1 staff of Queen Elizabetn Central Hospital. She is also
ciaiming general damages for the alleged acts of negligence.

e it is common case that on 23rd March 1985, the
plaintiff underwent a caesarian operation at Queen glizabeth
Centrai Hospital. 1t is also common case that the said
caesarian operation was conducted by Dr John Chiphangwi, who
is a Gynaecologist, and was assisted by a nurse by the name
of Urs Catnerine Malenga. It is alleged in the re-amended
statement of claim that Or Chiphangwi and [irs Malenga
discharged their duties negligently during the said
operation, and particulars of the alleged negligence are as
follows:

A. Cr John Chiphangwi was negligent in that

{a) During the ceasarian operation he left a
placental tissue or placenta accreta in
utero

{b) e failed to advise or warn the patient
that she had placenta accreta or that a
piece of placental tissue was left in. the
uterus.

{c) Using a sharp curette he damaged tne
uterine wali in that he perforated the
same in the course of removing the
placenta and wilfully failed to inform the
plaintiff subsquently that she had a
damaged uterus.



(d) He failed to inspect or thoroughly inspect
the uterus after the delivery of the
placenta to ensure that no ©placental
tissue was left in the uterus.

{e) He failed to record in the patient’s notes
that the plaintiff had placenta accreta or
that a placental tissue was left in the
uterus. He further failed to record in
the patient's notes that he had damaged
the uterine wall with the curette.

(f} The plaintiff will rely on the fact, as
evidence of negligence that a placental
tissue was found on the cervical 0S

B. Mprs Malenga was negligent in that

a) Kaving noticed a placenta accreta or
placental tissue in the uterus she failed
to alert team leader Dr. Chiphangwi of the
presence of a placenta accreta or
placental tissue in the uterus as a result
of which failure Dr. Chiphangwi closed the
uterus 1leaving the placenta accreta ovr
placental tissue in the said uterus.

P

{b) She, in the alternative, introduced the
tissue in the uterus without telling the
Doctor.

(c) She failed to make a record of the

: retention of the placental tissue or

placental accreta in the theatre book and

on the patient's notes as required by
midwives rules.

{d} The plaintiff will rely on the fact as
evidence of negligence that a placental
tissue was found on the cervical €S

Parag?aph 3 of the re-amended statement of ciaim gives a
detailed list of particulars of injury which the plaintiff

suffered by reason of the alleged negligence. it is not in
dispute that after the caesarian section the plaintiff was
admitted in Yard fA. It is alleged in the re-amended

statement of claim that the nursing and medical staff in
tard 1A were negligent as follows:

- faj The nursing staff was negligent in that they
failed to report to the Doctors on duty the
abrupt cessation of red lochia on the 4th day
after operation and further failed to conduct
post natal examination on the pilaintiff which
examination would have led to an early arrest of
the negligence of Dr. Chiphangwi and Hurse lirs.
Catherine Malenga.



The Medical staff of Yard %A namely Dr. MNdovi and Dr.

7atel were negligent in that

faj Having noted a Ilow grade fever foilowing the
operation and having satisfied themselves
through biood tests that Xalaria was not the
cause of the iow grade fever did nothing to
investigate other probablie causes such as an-
infection.

{b) They discharged a patient with low grade fever.

it 1is again not 1in dispute that after she was
discharged from hospital, she visited the hospitai as a
patient to compiain of her continued illness and to get
treatment but the nurses on duty, Yrs Chikopa and #irs Hara,
so negligently discharged their duties that she did not get
treatment and continued to experience further pain and
suffering. The particulars of the alleged negligence are
given as follows: : ‘ 5

A Mrs.Ch;kopa was negiigent in that:

(a) ©On or about the 5th April %85 she as
midwife failed to follow up the
Plaintiff's complaint that she had feit a
tissue on the cervical 0S when having a
dath. '

{b) She ignored without justification the
plaintiff's caution of a possibility in
change of position of the tissue if
examined in a lithetomy position as the
plaintiff had felt the tissue in a
squatting position. :

{c) She failed to record in the patients notes
the examination she had carried out and
her findings which notes would have been
of assistance to other staff.

(d) She failed to call a Doctor on duty to
attend to the plaintiff upon seeing dark
brown reddish blood on normal examination
of the affected area and on a Bi-valve
examination.

“rs Hara was negligent in that

v

{a) “hen the plaintiff saw her and complained
of the dark brown reddish blood and that
the plaintiff had felt a tissue on the
cervical - 5, . she did - not vrefer. 1ihe
plaintiff to the Doctor on duty when she
should have done so but persuaded the
piaintiff to go home.



{bj She failed to record in the patient's
notes the plaintiff‘s complaint and her
decision on the matter.

In the alternative, the plaintiff pleads generally
that the staff or the servants/agents of the Maiawi
Government were negligent and/or in breach of duty in the
performance of the caesarian operation and by reason of
which the plaintiff suffered injury and experienced great
pain and suffering. The particulars of the alleged
negligence or breach of duty are listed as:

A. The said servants or agents of the lTalawi
Government are negligent in that:

{a) During the said operation they ieft a
placental tissue or placenta accreta in
uterao.

-
o
S

The plaintiff will rely on the fact, as
evidence of negligence that a placental
tissue was found on the cervical €S

{c) The plaintiff repeats the particulars set

out in paragraph 24 (b) {(c) {(d) ad 2B (a)
and {c} hereof

o

The said servants or agents of the Talawi
Government breached their duty in that they did
not comply with the Rules and Regulations for

“idwives promuigated under the [urses and
Midwives Act {Cap 356.02) of the Laws of Malawi
in that:

»

{aj they failed on various dates to maintain a
record or make entries in the patients
notes the plaintiff‘s compliaint, the
examinations carried out by them, their
findings and treatment administered as
reguired under article ic and © of section
D of the said Ruies and Regulations for
midwives.

(b) they failed to refer to a Doctor a patient
(plaintiff) suffering the ailments or
experiencing the »problems set out in
article 2 of section E of the rules and
reculations for Midwives.

{c) they failed to carry out observations on
the plaintiff as a mother as required of
them under section D of +the rules and
regulations for lMidwives.

{(d}) they failed to carry out post natal
examinations.



(e} they discharged the plaintiff when she had
low grade fever and failed to investigate
other probable causes of the fever apart
from malaria.

, The plaintiff is a qualified !Malawi Registered Nurse
and Midwife. She graduated as a Registered urse from {amuzu
Coliege of Mursing in 1973 and as a Registered itidwife in
§1878. After completion of her course, she worked as a
theatre nurse for about a year and then worked at the then
Blantyre Schnool of Mursing aiso for one year as an Assistant
Tutor. She also served as a Murse-in-Charge for some nine
months at the Under-Fives Clinc. From 198f to 1983 she was
at the Medical University of Southern Africa where she
obtained a Rachelors Degree in Nursing Administration and
fursing Education. She also obtained a Diploma in Community
Hlealth Nursing. On her return in 1983 she was allocated to
the Blantyre School of Mursing as a Professional officer in
Mursing, where she served until the Schoo! was taken over by
the University of Malawi.

n 19284 she decided to have another pregnancy. She
tiien consulted Dr Mdovi, a Gynaecologist., whether it would
be safe for her to do so. She found it necessary to consuit
a doctor because she had a medical problem called Hemiplegic
fiigraine. She was advised that it would be safe. Cn 2Znd
March 1985, when she was around 25 weeks bpregnant, she was
admitted through the 1labour ward to Yard A because of
severe headache, rise in blood pressure and ocedema, which
means excessive tissue fiuid which causes the sweliing of
tissues. ‘Yhen her urine was examined, she was found to bDe
albumen positive. It was her evidence that upon her
admission, all the necessary information was taken and the
checking of vital signs was done. 2lood pressure, pulse,
respiration, fundal! height and the feotal heart rate, were
all cnecked. But before delivery, some complications
developed. Early in the morning of 23rd !arch 1585, she
felt dizzy and had a severe headache and was seeing flashes
of 1light, “hen the nurse on duty examined her Diood
pressure, it was found to be high and she said she was
contacting a medical doctor. The doctor, who was contacted
was DOr Chiphangwi., and upon examining her, he told her he
was taking her for a caesarian section due to imminent

enciampsia. *hen she was taken to the theatre, she asked
and was toid that the scrub nurse would be MMrs € Malenga,
and she did see Mrs Malenga. The anaesthetists were Iir
ilaitambo and Mr Kamenyani. It is the scrud nurse who assists
the doctor during the operation. She 1look after the
sterile instruments and passes them to the surgeon as
required. She is also responsible for counting all the

swabs and abdominal parts and assists the surgeon generally.
it is also the duty of the scrub nurse to record details of
the operation in a theatre register. After ali was ready,
the anaesthetists put her to sieen. Yhen she gained
consciousness, she found herself in a sideward in Yard iA.
She then discovered that she had deiivered a live Temale



on

baby. After delivery shne uas admitted for 10 days. ©On the
first post-operative day she bled heavily.  then Or
Chiphangui came in for ward rounds, she toid hin and he
or Ce“ec a unit of biood to be transfused. On the second and
third day she also bied heavily. PBut on the morning of the
fourth day. she noted that she had an aorupt compiete
cessation of the bleeding. She said this was very strange
and she got alarmed and so she reported it to the nurse on
duty. The reply she got was a casual one, that it sometimes
happens, but no action was taken. From her xperience,
after delivery, she should have bled lochia up o around the
tenth day, but the colour of the discharge would change as
days went by. She told the Court she was very concerned DY
the abrupt compiete cessation of iochia. She kept on
complaining to the nurses, but no action was taken. It was
qer evidence that the tenmdency at Queen Zlizabeth Central
Hospital was that if a nurse was admitted. complaints or
demands from her were xnuexpreteo as calling for special
attention and showing off that she knew a lot. And so she

restrained herself from making demands. From the Tifth day
after the operation, she developed fever and general body
pains an¢ headache. She reported this to the Sister-in-

“ha“go of 1ihe ward. Sne examined her and confirmed the
fever. vhe Sister-in-Charge then phoned a doctor. It was
Dy Mdov: who came and he prescribed treatment for Malaria.

There was no improvement and so the doctor ordered a biood
test for alaria. The resulits were ﬁeﬁat ve, which meant
that tne canse of the fever was not Malaria. ©BSut no other
examination was ordered to determine the cause of the fever.
50 she continued compliaining of feverg headache and generai
body pains up to the eignth day On the ninth day, she was

seen by ©Or Patel, who said that the headache might be
micraine and ordered rest in a dark room and some txeatment

Apart the fever, it was her evidence that she had told
or Mdo Dr Patel of the abrupt cessation of lochia; and

yet Poth’w, was done about it ©On the tenth day, Br Patel
-“ondbtb why she continued having a low grade fever. The
doctor then discharged her and said she had to come back to
see a edicatl ooec1ai'°* for the blood pressure. The
plaintiff testisfied that although abrupt cessation of
lochia was eoorted the nurses did not conduct any post-
nata: examinatzon: h;cn they were supposed to ¢o. All they
did was ito check o?ood pressure, pulise, temperature and
respivation. They did not check the furda height, Iochia,
the amount of the discharge and colour. fhey also did not

check lactation and the state of breasts. They were obliged
to check on all these things under the Rules of the HNurses
and “idwives fCouncil of Ilalawi. Turning to records. she

aid that no records relating to fundal height, lochia,
iactation and state of breasts were maintained.

fter she was discharged on the tenth day, she still.
feit gerekai body pains and fever at home and she spent mosti
of the time in bedm On the evening of this day, she had an
urge to nush and felt labour-like pains. She rushed tc the
toilet where she passed a big blood clot. It was ner



evidence that this alarmed her. She then went to a next-

door neighbour, iirs Linyenga, who happened to be a State
Registered vurse/iidwife, so that she shouid witness the
blood clot. Hhen Irs Linyenga confirmed that it was indeed

a biood ciot. she suggested that they go to iiospital, which
they dido They went straight to the labour ward of

Cﬁatinkhﬂ ‘ing, Queen Elizabeth fentral Hospituiﬂ The wu'se
on duty ce%!ed them and took temperature. puise and blood
pressure which she recorded on the discharge siip.
Thereatter, the nurse Oﬂ duty callied the doctor on call, and
that happened to be DIr Masanjika. The plaintiff then toid

the doctor about the b%ood clot and that she had brought a
witness who saw it, since she could not pick it from the
tokictﬁ She also told the doctor that she had cono”ﬂta
cessation oﬁ iochia on the fourth day. After examining her,
the doctor was of the opinion that the blood clot could ae

the olc¢ remains of blood in the wuterus coming out. He then
presciribed a full course of Tetracycline, to prevent
infection, if at all any was starting. She returned home,
but #ith no real improvement. The next morning. when she

was having a shower, and in a squating pos;t on, she fTelt a
tissue on the cervicai 0S. She was alarmed and 7uickiy went

to see rs Linyenga abdout it. They rushed tc hnospital,
fearinc that what she feit could mean a retained product of
conception. This time they were joined by the plaintifi’s
husbandc. They again went to the Zaoour ward of Chatinkha
Ying, where they were met by Sister Chikopa. She explained
her history about the cessation of tne lochia, the blood

] nd then the tissue she felt inm a scuating position.

Siter took her to a couch for examination and asked her
to be in a lithotomy position. Auter outtin on gioves, tne
Sister made a vaginal examination first with be* ‘5rre,s awd
then with an instrument caiied a speculumu Yirs Chikopa said
she FOUha nothing wrong, but she did not record hner
examination on the discharge siip which the plaintiff had
produced. She returned home, but was stiil unwell,. hen
she was having a shower the following morning she felt that

sometining was com_ng ocut and the cervic opened. She was
alarmed and she immediately stopped vashing. She was

Gu;ck?y rushed to hospital, where she met !irs Hara 1in the
Chatinkha Maternity Ying. She expiained what she felt when
she was having a bath and said she was having Ilower

abdomina. pains and headache. Iirs Hara conducted a vaginal

examination and saig there was noth;ng wirong., Like [irs

Chikopa, !ivs Hara's examining fingers were covered with

reddisn oar” brown blood. The p“alnuiff insisted that she
feit a tissue when she was having a bath. Thereupon, irs
HYara gave her own example that she once had a retained
placental tissue which got expelled spontaneousiy at nome,
so that iT tﬁe plaintiff had a retained placental tissue, it
would oet expelled. Defore examining ner, irs Hara had tried
to get a GOCLO:, but she was unable to find any. The
piaintiff was very reluctant to go back home, but was
finally persuaded to return.



The pl alnt1f°’s condition did not improve. As a

matter of faet, it was "etuiﬁj worse. She was still feeling

feverish, aacomfnai Dalns unc headache. ©On the afternoon of
the following day she felt faintish and she asked her
husband io br ing @ watch so she couid count her puise. S5he
asked him 1o pray for her. There was no watch and so she
could not count her pulse. instead, she siept and sweated

ii
heaviiy. rHer condition was so bad that the hushand had to
iook for transport to take her to hospital. Having visted
Queen éiingeth ,ent“a‘ Hospital thrice after ner oxsfharge;
without much assistance the couple decided to change
hospitals., This time tﬁey went to Adventist Health Centre.
As the plaintiff put it, she decided to go to Adventist
“ealth OCentre out of desparation. ~From her previous

el G 4

experience, she thought that even if she went back to GzCH.
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she would not get proper attention. it was important to go
te a hospital where she would immediately be attencded to Dy

a doctov. nier cond'tfon was really bad. She was sweating,
hac¢ abdominal pains, woadacﬁe and was unable to carry her
own baby. She had to be assisted vﬁen going up or down some
steps. She felt dizzy and when she put down her fteet, it
was as if she was going into a trench. IHer abdomen iooked
dister :

s

“hen she arrived at the Adventist Healtnh fCentre, sne
was received by Mrs Chitaio, who is a State Registered
aurse. V'S chitalo got the plaintiff’s history, wiich
inciuded the pass:ng of the bloed clot, the fee?1f@ of a
tissue and, of course, the general condition of her odJQ on
that aa“t"”u ar day., while having a bath, the plaintiff

discharged what she said was a human tissue and she took
this with her to the Health Centre as evidence of aer
deteriorating condition. She said it was darkish, and she
nanded +this to the nurse. The nurse then took her
temperature, blood pressure and pulse. She then contacted a
doctor who xas within the hospitai. it was Dr Ronaid H
ata!a who was contacted and the nurse narrated the
laintiff's hi StOPj

hereupons the doctor made an abdominal xamination
u hat the funda: height was high. The doctor said
she nee?c evacuation, as there was @& possibility of
~etaina¢ products of conception. All this took place in the
examinai"OQ room. She then went out on the foyer to have a
wovd fitb her aunt, Mrs Doreen Chirambo. 'hile there she
came into contact with ¥rs Malenga, who wanted 10 know why
sae ch”e to that hospital. The plaintiff told 'irs Yalenga
that she was going for an evacuation. Thereupon, iirs “alenga
disciosad in the presence of ¥rs Chiramdo and others that
the 3"a*vtiff had a placenta accreta and a retained

placental tissue. She, Mrs iialenga, was therefore not
surpri sea that the pla intiff was going for an evacuation. It
was thne c$ﬁblffl5 evidence that she was quite alarmed to

a

awkward situation. 5She then asked lirs ilalenga

hear th ta That was the first time the plaintiff knew she
i 15
why she did not tell her earlier, when she was in Yard fA.



Mrs tMalenga's reply was that she expected the doctor to
advise her of that condition. Then Mrs Chitalo beckoned her
to go to the theatre, as all was ready. She told ¥rs
Chitalo what she had just learned from ¥rs Malenga. Mrs
Chitalo's advice was that she should tell the anaesthetist
before she was put to sleep. The anaesthetist happened to
be ‘atron Harvey, and when she learned of the plaintiff's
condition, she said she would not put her to sleep until she
narrated that to the doctor herself. That is exactly what
happened, and when the doctor heard the news, he heid his
arms akimbo- and said "what?". According to the plaintiff,
the doctor was alarmed by the revelation. The doctor then
asked her if she had known all along that she had a planceta
accreta or a retained placental tissue. She answered in the
negative and then he thanked her for the information and
told her that instead of doing a straight evacuation, he
would start with an examination under anaesthestic. Then
they prayed and she was put to sleep.

Yhen she later regained consciousness, she was feeling
very weak. She was at the Adventist Health Centre for 5
days. After she was discharged she still felt a lot of pain
and had a 1ot of vaginal discharge. On the eighth day she
literally fell down becuase of pain, and so she was rushed
to hospital, where she was examined by Dr Mataya. After
examination he told her that she had accumulated blood clots
in the pelvic area. The following day she was taken to
theatre where all the blood clots were swept off and the
vaginal opening was closed. A few days later she went back
to Adventist Health Centre because of high temperature and
diarrhoea. Iin all, she was re-admitted twice at this
hospitai. After some 3 months, she resumed duties, although
she had not fully recovered.

hen she resumed duties, she raised the guestion of
payment of bills at Adventist Health Centre with her
employers. She explained why she found herself at Adventist
rfealth Centre instead of Queen Elizabeth Central Hospital.
She was requested to submit a written report, which she did
and she tendered this as Ex. P3. In compiling the report,
she got assistance from her medical file at GECH from which
she made photocopies of certain papers. It was her evidence
that some documents in the file, and in particular the
tabour graph, was not fully completed as it should have
been. For example, the fundal height, lochia and purpurain,
had not been recorded. Again, the Mursing Care Record left
out a lot of information unrecorded. Records pertaining to
the operation do not show that the plaintiff had a retained
placental tissue or a placenta accreta. This should have
been recorded immediately after the operation. Going back
to the bills, she said she settled two bills, one for
K2,112.3C and the oher for K413.0C. Her employers refused
to assist her.

As already indicated above, although she resumed
duties, she had not fuily recovered. As a matter of fact,
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she was in a very poor state of health. From the date she
started work, she only worked for some two weeks, then she
was back in hospital. In brief, for her, hospitalisation
had become a way of life. She was in and out of hospital.
Sometimes she would be discharged in the morning, only to be
re-admitted in the afternoon of the same day. ¥ithin a
short space of time, she had more than ten admissions, or
re-admissions. On one occasion she had severe abdominal
pains and so she went to see ODr Chiphangwi at the
gvnaecological clinic. After examining her, the doctor
announced that she had a vaginal vault prolapse, meaning
that the top part of the vagina had collapsed inwards and
was in need of repairs. She also had recurrent urinary
infections, vaginal infections and abdominal pains. it was
her evidence that before the caesarian section, she did not
have these complications. She enjoyed a normal life. “hen
she saw that her health was deteriorating further, she
suggested to Dr Chiphangwi that she wanted to go to the
. Republic of South Africa at Ga-Rankwa Hospital. bDr
Chiphangwi did not raise any objection. He gave her a
referra!l letter and asked her to make her own contacts at
the hospital in South Africa. The plaintiff did make
contacts, and she was responsible for all the financial
implications of the trip.

On the trip to South Africa, she was accompanied Dy
her husband. WYhen she got to Ga-Runkwa Hospital, she was
met by Dr Gerrant. She was also seen by a Urologist,
Professor Reif, as well as an Obstetrician/Gynaecologist,
Professor Mokgokong. She was also attended upon by
Professor Fehrsen, of the Family Medicine, and a surgeon,
whose name she could not remember. The first examination
she had was Microscopy and it was discovered that she nad
blood in the urine. Thereafter, she had a full blood count
and she was sent to the Urology Yard. In this ward, she was
taken to theatre for inspection of the bladder under
anaesthetic. From there she was taken for intra-venous
phylogram. This was to check the functioning of the kidneys
and the urinary system. Her abdominal cavity was scanned.
From the Urology Yard, she was referred to the
Obstetrician/Gynaecologist who, upon examination, discovered
that she had severe vaginal infection and abdominal
tenderness, together with thickened parametria. She was
given treatment for all these findings. She aiso underwent
a special investigation called barium meal and follow-up.
She was at this hospital for 4% weeks. Due to financial
constraints, her husband came.back earlier. She could not
afford to spend all the time’in the wards. So in order to
minimise expenses, half of the period she was accommodated
by a Malawian student. then the doctors were finally
through with her, they gave her some reports to take home
and these were tendered as Exhs. Pii, P12 and PiS. On the
guestion of expenditure, she said that she and her husband.
spent ¥K587.00 on air fare plus ¥Xi0.00 airport fee each,
making a total of MKi1,i94.006. The hospital bill was



R725.00. She had contributed a total of about R500.0C for
her upkeep at the Kamwendo family and spent some R3G.00 on
taxis. She came back home in January 1986.

After she returned from South Africa, her health had
not improved remarkably. She stiil complained of lower
abdominal pains, swelling of the abdomen and urinary
infection. She was admitted three times. She also had some

admissions in 1987 and 1988. She vividly remembers that in
February 1988 she was admitted in “ard 2A at QECH. When she

was being discharged, she told a doctor that she was still
not feeling well. 1In reply, the doctor told her to learn to
live with her condition. That gave her the impression that
the hospital was fed up with her, SO she decided to go to
“akwasa Hospital, where they did not know her. Apart from
her medical condition, she also suffered a lot of
psychological trauma. The nursing staff at QECH had
labelled her an attention-seeker. At ¥Makwasa Hospital, she
was seen Dby Dr Hayton. He ordered anti-inflamatory
analgesic and took her through several examinations. He did
an intra-venous phylogram as well as a retrograde phylogram.
The doctor also did a plain-chest x-ray and then took her
for raparascopy under anaesthesia. This was in fact an
operation invoiving the abdomen. She was at Makwasa from
February to March 198&. It was her evidence that after the
operation at MMakwasa her health improved.

it was in fact Dr Ronald Hosten fifataya who was the
first witness for the plaintiff. He is employed by the
Seventh Day Adventist Church. In April 1985, he was working
at the Adventist Health Centre, Blantyre. He has a Doctor
of Yedicine Degree. He also has a degree in Obstetrics and
Gynaecology and Ultra Sound Scanning. However, at the time
he attended upon the plaintiff he had not completed his
degree studies in Obstetrics and Gynaecology, although he
had experience in that field. To be precise, in 1985, he
was a General Practitioner.

“hen the plaintiff, ¥rs Rosemary Xalea, went to see
him, she complained of fever and vaginal discharge. Mhen he
was obtaining the patient's history, she told him that she
had a caesarian section at QECH. She also told him that the
nurse who had assisted in the operation at QECH, Mrs
Malenga, informed her that the caesarian section was
associated wth a placenta accreta. Her abdomen Wwas
distended and she also mentioned that she was feeling
something coming out of her vagina. She was admitted
immediately and it was . decided to examine her under
anaesthesia. “hen he did that, he discovered that there was
a large piece of tissue sitting on the outside opening of
the uterus. The tissue was in fact sitting on the urine
opening, thus blocking that passage. He evacuated the
tissue without much resistance. Upon examining it, he found
that it was a placental tissue. He told the Court that it
was disturbing when he saw that it was a placental tissue.
Upon further examination, he saw that the placental tissue



was in a necrotic condition, or put simpiy, it was in a
rotten state. It did not look healthy and there was no life
in it. That was easy to tell from clinical experience. He
was in no doubt that there was an infection, since there was
a foul smeli. When the tissue was taken out, he did what is
called a uterine sounding, that is, measuring the length of
the uterus, and there is a special instrument for doing

that. hen the instrument was put inside, it went right
through without mecting any resistance. MNothing stopped him
from pushing further. He suspected that there must have

been a perforation of the uterus. He then decided to look
inside and when he opencd it, he Tound that the hind wall of
the uterus had a nhole. It was because of that perforation
that he met no resistance when he tried to measure the

length o7 the uterus. Mot only was the uterus perforated,
but the upper part was rotten. The rot was more on the
interior side. The area rotten was about 3 x 3 square cm.

The extent of damzge to the uterus was such that repair was
impossible. At the same time, it was difficult to save the
plaintiff's 1life without removing the uterus. He,
therefore, decided to remove it in a bid to save the
plainti{f's life. During the operation, she bled heavily
and it became necessary to ask for more blood. At one time
during the operation, there was a heart arrest. It was the
doctor’s evidence that after gaining consciousness, the
plaintiff underwent much pain. As a matter of fact, she was
in a very critical condition the first two days after the
operation. The type of operation the plaintiff undewent is
known as Totel Abdomiral Hysterectomy, and it is a major
operation. After she was discharged, Dr Mataya saw her a
couple of times. O0On her first visit, she explained that she
was having profuse discharge. The reason for this was that
during the operation an opening was left in the vagina to
allow all the infacted materials to drain away. After a
hysterectomy, the vagina is not closed immediately. However,
examination reveaied that she had some blood clots. The
doctor »nrocecded to remove these blood clots and close the
opening this tine. der next visit was due to severe
diarrhoea. This might have beer due to a secondary yeast
infecticn because of the very big doses of antibiotics after
the operation. Juring the operation, he was assisted by
Matron Harvey, who wa: the Anaesthetist, and Mrs Theu and
Sister Crdelheite.

Dr Mataya Lold the Court that one cannot properly
practice medicine without keeping records. In that regard,
he made notes and a full report of what he had done to the
plaintiff. Records not only help the doctor who performed
the operation, but they are also of great assistance to
colleagues who may be taking over the case in the absence of
the operating doctor. The Court was informed that it is
part of a doctor’'s dity to keep legible and understandable
records. The duty t)> keep records is a very important one
and it is an interna:ional practice. After the operation,
Dr Mataya verbally explained to Dr Chiphangwi what the
plaintiffis problem was and what he did to her. Later, he
submitted a written ieport, which was tendered as Exh.Pi.



-ty
[£%]

In cross-examination, the defendant sought to show
that at the time he performed the operation he was not
sufficiently qualified and he lacked in experience. In
reply, Dr Mataya explained that although in his first degree
he did not do obstetrics and gynaecology as a basic, he had
sufficient knowledge and experience gained overseas and here
at home. Overseas he did 5 months and here at home he spent
2 years working with Dr Chiphangwi 1in obstetrics and
gynaecology. It was his evidence that he had a iot of
surgical experience through Dr Chiphangwi. On the evidence
before me, I am satisfied that Dr ¥ataya had the necessary
knowledge and experience to carry out the life-saving
operation. He was competent enough to carry out the Total
Abdominal Hysterectomy. I may venture to say that, had it
not been for this operation, the plaintiff might have
crossed to the other world.

Again, in cross-examination, he conceded that a
doctor's job involves risks. He explained, however, that it
is a doctor's duty to reduce risks. He said there were two
methods of managing a placenta accreta. £Each method has its
advantages and disadvantages. The first method 1is the
conservative method. By this method, you do not remove the
uterus, vyou leave it there in the hope that the placenta
will resoive by itself. The advantage of this method is
that vou preserve the uterus. Its disadvantage, however, is
that the risk of infection is high. If the placenta fails
to resolive, then it becomes necrotic and infection folliows.
In that case, the patient suffers from fever, lower
abdominal pains and vaginal discharge. He conceded that
this may  have been the case with the plaintiff.
Alternatively, a doctor may perform a hysterectomy, and this
is the tvpe of operation the plaintiff underwent at the
Adventist Health Centre. This method involves removing the
uterus. The advantage of this method is that bleeding is
reduced and the possibility of infection is also reduced.
The disadvantages, however, are that it is a major operation

and that the patient 1ioses her uterus. Or Mataya also
conceded in cross-examination that doctors do not normally
remove uteri from young women. ™rs Kalea was a young woman
when her uterus was removed. She was only about 30 years.
Dr Matava, however, explained that it aill depends on the
clinical judgement. If the clinical judgement has bDeen

‘properly exercised and the situation has bDeen properly
explained to the npatient, she would not suffer from

psychoiogical problems for having lost her uterus. in the
instant case, he removed it because it was damaged beyond
repair and he had to save the plaintiff's life. fe said

that if he was faced with a placenta accreta himself, he
would, depending on the clinical situation, leave the uterus
intact in the hope that it would resolve by itself. sut
then if he did that, he would record it and then tell the
patient about it. He would advise the patient that if she
saw anything coming out, she should not worry, but if she
blieeds a lot, then she should come and see the doctor. le
said patients have a right to know what is happening to
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them. In the case of a placenta accreta, a patient must be
told about it, so that she knows of the dangers involved and
what she should expect. Asked as to why he did not send the
uterus he had removed for a pathological examination, he

said that the damage and rot were quite obvious. It is not
a requirement for a doctor to send any part removed for
nathologica! examination. He would only have sent the
uterus for examination if he suspected something like cancer
or T8, further, there was no need to examine the uterus
under a microscope, since the tear of about 3 x 2 cm was soO

obvicus to the naked eye.

The third witness for the pilaintiff was Dr Claude-Gary
Halguart. He is a Physician, holder of a Doctor of Medicine
Degree. He gualified in 9972 and he is a doctor of vast
experience, both abroad and here at home. He was working at
the Adventist Health Centre in Blantyre. In April $SC5, he
assisted Dr Mataya in carrying out the operation on firs
Kalea. They removed the uterus because it was damaged. He
saw it and it was obvious that it had to be removed. There
was no way it could have been repaired, because the damage

was large. The perforation was about 2 cm. It was his view
that the rot was due to obstruction of blood flow to the
uterus. The obstruction itself could have been caused by
infection. It was his evidence that the plaintiffis life

was in jeopardv. The damaged uterus could not be salvaged
due to the size of the defect. It was his evidence that it
is important to tell the patient of her condition. At the
same time, a proper record of what has been done must he
kept. A proper record reminds the doctor what he must do
and tnen assists anyone who comes after him. The Court was
informed that it is a professional duty to keep and maintain
records.

The witness conceded in cross-examination that
whatever method is wused has risks. Any method has
advantages and disadvantages. He said that the conservative
method has more risks and complications.

flatron Irene Harvey was the next witness for the
aintiff. She qualified as a State Registered !Murse in
67 and in 1938 as an Anaesthetist. ost of her evidence
rely corroborates what Dr Mataya and Dr Halquart said. #rs
Kalea was a paie-looking woman with high fever. She brought
a blood clot for the hospital to see. The clot, which was a
piece of placenta, was infected with blood. After doing all
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that was recuired of a nurse, she called the doctor. Then
she prepared for the theatre. The patient requested not to
be put to sleep until she had talked to the doctor. Yhen

the doctor arrived, the plaintiff told nim that she had a
caesarian section which was associated with a placenta
accreta. Thereafter, Matron Harvey administered anaesthesia
and the patient went to sleep. In the course of
examination, the doctor puiled out a tissue from the vagina
with forceps. Details of the operation itseif have already
been given out by the preceding two witnesses.
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Mrs Jane Ansty Mwamondwe was the fifth witness for the
piaintiff. She is a State Registered Murse and Midwife
working at the Adventist Health Centre. In 9S85, she nad
attended to the plaintiff as a patient. The problem was
fever and the passing of blood clots. She told the Court
that whiie at the Adventist Health Centre, ¥rs Malenga told
her thet the plaintiff had a placenta accreta foilowing a
caesarian operation. At that time ™rs Malenga had a child
admitted at the tHealth Centre. On her part, the witness
alertad Dr Mataya about the plaintiff’'s condition, that was
before the doctor went into the operating theatre. irs
“wamondwe would not know if Mrs Malenca had told any other
person. She said that the presence of a placenta accreta is
a serious matter which must be recorded. She stressed the
importance of keeping records generally, both on the part of
doctors and nurses.

The last witness for the plaintiff was her husband.
His evidence was that after her discharge from GECH
foliowing a caesarian section, she spent most of the time in
bed because she was unwell. She told him that she
discharged something strange when she was having a bath. She
cailed a friend, Mrs Linyenga, to see what it was. Then he
took her to GECH for treatment. He later took her back, but
there was no improvement. She kept on complaining of having
abdominal pains. She also complained that she was feeling
something in the vagina when she was having a bath. On two
other occasions he took her to QECH for examination and
treatment. It was his evidence that the plaintiff was
confused because the nurses who examined her said they did
not find anything wrong. On one occasion, she woke up at
midnight sweating. She asked for a watch so that she should
count her pulse. Then she said prayers. Her condition was
very dad indeed.

-One morning she toid him she expelled a tissue and
this time they decided to go to Adventist Health Centre.
“hen going to the Health Centre the plaintiff took this
tissue witn her. Immediately they arrived, she was examined
by a nurse and then she was referred to ©Or Mataya.
Subsequentiy, she was taken to the operating theatre. Later,
the doctor told him that he had seen a badly damaged and
rotten placenta in the uterus. The doctor said he was going
to perform a major operation and that he might remove the
uterus. He wanted 4 pints of blood. ¥r Xalea consented to
the operation and supplied the 4 pints of blood. He was
iucky to find willing relatives. It was his evidence that
after the operation the plaintiff was in a very bad state.

Sometime iater he went to QECH and told BDr Chiphangwi of the

emergency operation. But before he saw Or Chiphangwi, he
met Mrs ¥alenga in the corridor. Together they went to ODr
Chiphangwi. M™Mrs Malenga also told the doctor the nature of

the operation and the drugs the plaintiff had received at
the Adventist Health Centre. {ir Kalea was surprised to hear
that because YMrs Malenga was not employed there. He invited
Or Chiphangwi to go to AKC to see the plaintiff, but he



refused. Later, Yr Kalea explained his wife’s condition to
the Medica! Superintendent. Later, a meeting was arranged
at which he complained of the manner in which his wife had
been treated. Hospital biils were discussed at this meeting.
in December 49923, he accompanied his wife to the

13 f South Africa for further treatment. He came
back eariier due to financial constraints. The treatment in
South Africa had not improved her health remarkably. She
still complained of stomach pains and severe headache. After
her return she went back to QZCH for treament anc then to
Makwasa

The first witness for the defence was !'rs largaret
Chikopa. She qualified as a State Registered Iurse ~and
Viidwife at the National School of Mursing in 1959 and 1870
respectively. In 5285, she was working in the labour vard
of Gogo ‘Chatinkha Maternity Ying at QECH. On Sth April
5¢g3, thne plaintiff came to the labour ward with complaints.
She complained that when she was having a bath in the
morning she felt something coming out of her vagina. She
wanted +the witness to check her if indeed there was
something. At that time %irs Chikopa was busy in the labour
ward so she did not attend to the plaintiff quickly. Later,
she found some time to examine her. She told the Court that
the labour ward was the wrong ward for post-natal mothers.
However, she examined the plaintiff. She made her lie on
her back and inserted two fingers in the vagina, but she did
not feel anything. The plaintiff insisted that she be
examined in a squatting position, but that was impossible to
do. CExaminations are not done in a squatting position. The
witness then used a special instrument cailed bi-valve
specuium, which opens up the vagina. rs Chikopa was able
to see through up to the cervic, but she saw nothing. She
then suggested to the plaintiff that she should go to tne
out-patient department where she could see a doctor who
would =either recommend admission or examine her undev
anaesthetic or D and €. The plaintiff did not accept the
suggestiion, saying she was tired of steying in hospital. It
was not nossible for the witness to cail a doctor, .-because
post-natal mothers are not examined in the labour ward. She
did not record her findings because Mrs Kalea did not bring

her discharge certificate. The witness concluded her
evidence Dy saying that, as a discharged mother, she shouid
have either gone to her previous ward - 14, or to 0PDZ2. She

later attended a meeting orcanised by her employers.

“hen cross-examined, she said ¥rs Xalea was not very
sick and desperate. She was able to walk around and check

on the Dbaby. Mrs Chikopa knew that the plaintiff had a
caesarian section, but she did not suspect that what the
piaintiff felt was a retained part of the placenta. The

witness told the Court that had Mrs Kalea toid her that she
had a piecenta accreta, she would have called a doctor. Mhen
she inserted her fingers, there was dark reddish biocd, but
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noe ul smei! and no puss. She suggested that the plaintiff
sho id co to OP3J2 because she was not satisfied with the
minations.

The next witness for the defence was Iirs Mary Hara.
She QuaizinG as a State Registered Murse and "idwife at
Kamuzu Toliege of dursing in 4570 and 1986 respectively. On
5th April 1985, she was the Sister-in-Charge in the labouvr
ward at OQECH. Mrs Kalea went to the labour ward in the
evening of that day. At that time !irs Hara was delivering a

mother. The plaintiff said she feilt something when she was
having & bath. She wanted to be examined, but lirs Hara

advised ner to go to the post-natal ward, since delivered
mothers do not go to the labour ward. The plaintiff would
not go to the post-nata! ward, with the result that the
Sister-in-Charge referred her to the Clinical Cfficer, MUr
Kambiva She later examined her in a sleeping position dy
inserting her fingers, but she saw nothing strange. The
pialnt ff suggested that she be examined in a squating
position, but the witness said that was impossible. The
Clinical Officer suggested that she should go to CPDZ, but
she did not go there. On that day the plaintiff did not
take her discharge certificate with her.

The third witness was Mr Maulino Kambiya. He
qualified as a Clinical COfficer in 1903 at the Lilongwe
Schoo! of Health Sciences. He works at QZCH. ©On Gth April
1655, he was on call at Chatinkha ¥aternity Wing. In the
afternocn of that day, he met the plaintiff in the doorway
to the labour ward. \he told him that she had passed out a
biood ciot. At that time he was rushing to the theatre to
do an operation on a patient who was aiready there. As a
working collieague, he asked her if he could call Dr Drisden,
the Senior Obstetrician. B3But she said she would prefer to
be seen by Dr Chiphangwi. On that day, Dr Chiphangwi was
off-duty. Since he was rushing to the theatre, he asked her
if she could report to the labour ward office to see Sister
Hara, whc would examine her. Later on, the Sister reported
to him on the phone that after examination she did not see
anything significant.

The next defence witness was ?Mrs Catherine Malenga.
She quaiified as a State Registered Murse and 'iidwife at the
Mational school of Mursing. She was trained in Theatre
Scienca in South Africa. She has worked in the theatre for
more than {0 years and she has vast experience. Her
evidence is quite interesting. On 23rd Ifarch 885, she

ted Dr Chiphangwi in operating on the plaintiff. She
toid the Court that the placenta was a bit difficuit to get
out, but it was done. After the caesarian section, the
plaintiff was taken to Ward 1A and it was up to the doctor

i ost-natal ward staff to follow up the case. in
Fpril 243, she met the pilaintiff at the Adventist Health
Centre. She had a son admitted there. She did talk to thne
plaintiff., who said she was going for D and C. The
plaintiff said she did not go to Dr Chiphangwi because she
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nad been mishandled. Later that day, she met Dr fataya, who
told ner that he had removed the uterus and the plaintiff
was in the intensive care unit. Dr Mataya asked he: to <o
and teii Dr ,hlphancu1 about the ope.at‘ono At QECH she met
Mr Xalea who was looking for Dr Chiphangwi, so they went to
see the doctor together. After telling the doctor about the
plaintiff’ s oparation, she went back to Adventist Health
Cen‘tr‘w Mext mornlng she was summoned to the Yedical

Supe Lerdeﬂt s office, where she found r Kaiea, among
otner oeooie Mr Ka!ea was complaining that firs "alenga was
discussi ng his wife’s operation at a bus stage. She denied
the aiiegat*on She was asked to apologise, but she
refused. *However, the ledical Superinte ndent said he would

apoidgise on her behaifa

in crcss-examination, she said the placenta was a
little difficult to remove because there was a placenta
accreta. GShe said there are stages of placenta accreta and
this one was in the first degree. The doctor was aware of
it and nhe managed to remove it. Dr Chiphangwi removed it by
scraping with a curette where the placenta had stuck. He
scraped on the wound where the placenta was removed. She
was ablie to see all this because the uterus was taken out.
It was her evidence that the remaining tissue of the
placenta was scraped off. She informed the Court that
aithough the olacenta was scraped of there was no damage
to the uterus. Asked about the malwtenance of records, she
said it was 1mportanu to Kkeep records. She said that
details of the operation must be recorded. AS a scrub
nurse, sine made sure that everything was properly recorded
in the register, but that book missed in 9957. Asked if she
had recorded the presence of placenta accreta, she said she
did not, because she did not see it in the doctor's notes.
Coctors do not record in the register, they write in the
patient’'s file. *hat the doctor writes in the patient’s
file is supposed to tally or agree with what the scrub nurse
records in the theatre register. A scrub nurse must check
the notcs in the patient’s file and then compare these with
the entries she has made in the theatre re@zste. In this
case, however, Mrs Maienga did not check in Mrs Kalea's fiie
because, she took it for granted that everything was in

order. She was shown the doctor's notes tendered in Court
as =x.?0 and she said that the presence of placenta accreta
had ot beeil recorded. She thought that the doctor had
forgotten to record that. Yhen pressed, she agreed that at

Advgntist Eeaith Centre she had told rs Xalea that she had
a pilacenta accreta. She said she did not know that up to
that time ¥rs Kalea did not know of the piacenta accreta. in

re-examination, she said she had only told iirs Xalea of her
own expe rzeﬁce of placenta accreta.

The next witness was Dr John David Chip hancw1ﬂ He
obtained his first ‘edical Degree in 9955. Later, he
spegialised in Obstetrics and Gynaecology and he was e iected
Feilow of that Society. Indeed, his gualifications are not
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in guesticn. He was the Chief Specialist
(Cbstetrics/Gynaecology). On &3rd March 11985, he was on
duty at Queen Elizabeth Central Hospital and he attended
upon the plaintiff. She had raised high blood pressure and
was partially paralysed while pregnant. She was taken to
the +theatre where he performed a caesarian section. The
piacenta was abnormal, in that it did not come out as
expected. 4 small part of the placenta had pierced the
uterus and, for that reason, the pilacenta was attached to
the uterus. It was, therefore, removed piecemeal by cutting
the part that was attached to the uterus. After removing
the plecenta. the uterus and the abcdomen were closed. ‘hen
the operation was over, the patient was sent to the ward. Or
Chiphangwi had foilowed the conservative method. The other
method, which is much more radical is to remove the uterus
comp.etelv. The Court was informed that each method has its
own advantages and disadvantages. In making a choice, one
weighs +ihe pros and cons vrelating to the particular
patient’'s problems. The advantage of the conservative
method is that it is a simpler operation. Its disadvantage
is that, in certain cases, the uterus can go septic in the
process. The advantage of the more radical method, where
the uterus is removed, is that there is less bleeding and

infection is reduced. The disadvantage is that it is a
major operation and could be dangerous. In the case of 7irs
Kalea, he chose the conservative method, because she had
hich blood pressure and partial paralysis and had been i1l
for a long time. Dr Chiphangwi was aware of the possibie
consecguences and so he toid his colieagues about it, so that
when he was away they could look after her properly. He

made notes of what happened and wrote in as much detail as
he possibiy could. However, knowing the type of patient he
was dealing with, he left out certain information. The
piaintiff was fond of reading her fTile, and recording every
detail would only cause her anxiety. Since she had high
biood pressure and partial paralysis, the possibility of
Srain haemorrhage could not be ruled out. B3leeding into the
Srain wouid cause anxiety, and that he tried tc avoid. H
intended to tell her of the placenta accreta when her
condition improved. Prior to this occasion, he had treated
her several times and he knew her well enough. ‘'hen she had
& probiem, she used to phone him. Later, ne learned that
she had been 1o Adventist Health Centre for an operation. fHe
first neard it from i'rs Malenca, then Dr [lataya. The third
person to tell him was Mrs Kalea herself. “hen the news
reached YMinistry Headguarters, he was asked to submit a
reperi, which he did.

in cross-examination, he said that the accreta was
removed with either a scissors or a curette. He said that
in such cases, close attention is calied for and it is for
that reason that he told Br Ydovi and Dr Drisden about the
placenia accreta. He could not remember the date when he
toid these doctors. He also told the Sister-in-Charge of
Yard 14. He said that after the operation, he prescribed
antibiotics for 2 days, to prevent infection. It is not
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always necessary to prescribe the full course. Cn the
cuestion of records. he said that a doctor is duty-bound to
mainta?n rebords These records heip othOr peoplie to

follow-up. There are, however, no written ruies that records
must be kept, and sometimes communication can e done
verbally., in this particular case, he had told fellow
docters

s

The last witness for the de ewce was o2r Evric David
didovi. e is an Obstetrician/Gynaecologist anc at the
material tTime he was working at QzCH. After the caesarian

peration. he used to visit the plaintiff frequentiy as a
colieague. Yhen he visited her on one occasion, she looked
quite well! and she wanted to be discharged, but ne toid her
that sie could not be discharged bhefore the stitches were
removed. ©On 30th March 1205, he got a phone from the ward

that she had fever., He prescribed treatment for Malaria. He
visited ner again the following day and he found that she
was doing well. The wound was alil right and so he ordered

the nurses to remove st'tches° “owever, she complained of
neadache. fie was not availabie when she was discharged,
because ne went on compassionate ieave. He toid the Court
that O3r Chiphangwi had told him that the plaintiff had
piacenta accreta. ©Dr Chiphangwi said ne had tried to remove
it with instruments. Dr Chiphangwi had asked him and Dr
Drisden to look after her closeiy. Dr fidovi told the Court
that coctors are duty-bound to keep records, Dbut sometimes
tihey do not when they think that what they write will
disturb the patient.

“hen cross-examined, he said that 2r Chiphangwi had
teld him of +the placenta accreta on the day of the
operation. They were only two when tinis communication was
macde. v Chiphangwi had told him not to inform the patient
and but no reason was given for the concealment. Dr ldovi
said that placenta acci ~eta is a serious matter and the risk
of infection is nigh when the conservative method 1is
appiicd. In order to prevent infection, it is usual to give
the antibiotics for 7 gays. “hen dealing with a patient
with piacenta accreta, one should watch out for symptoms of
infection, and according to him, those symptoms are general
body nains, iower abdominal pains, fever, abnormal vaginal
discharge, and dark brown blood would also De an indicator.

Usuaily. a patient is toid to go for cneck-up after one
week, but the plaintiff was given four weeks. ©Zr Mdovi told
the Court that upon discharge he would disclose the nature
of compiications to the patient so that she must take care.
e would aliso teill the patient about her condition if she
vanted to know. He conceded that a patient who was not told
of the compiications would be more anxious when she saw the
symptoms. He also conceded that Mrs Xalea had told him that
she had discharged & biood clot and that she was feeling a
tissue. He also said that while the patient was in the
vard, no nurse nad told him that Mrs Kalea had lost bliood

xcessively and the nurses recerds did not show that there
was neavy Dleeding. Excessive bieeding would be another
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ipdicator of infection. Asked as to why he did not order
test for infection, he said he did not do that because there
were no signs of infection. Instead, he only ordered a test
Lo~ b " 2

Tor falaria.

Time has come for me 19 evaluate the evidence. I must
mention at the outset that it is not Dr Chiphangwi's

guaiif icaaioas and experience that are in question. The
issuye which this Court must determine is the manner in which
he performed this particular operation The defendant did

-

deny in general terms the aihycGt on of negligence, and
proceeded on the basis that if ©Or Chiphangwi acted in
acccrc:ﬁﬂe with a practice acceptad as proper Dy a
reasonable body of skilledmen in that particular art, then
ne defendant cannot be held liable. The case of Bolam -v-
Frler*n Hospital Management Committee (1957) 1

i WLR 582 was
cited for this. The plaintiff’s case is not that the choice
of the conservative method was wrong or that the method is
not accept gle in the profession. The plaintiff's case is
that G el lected to apply that method, the defendant's
servants ¢id not exercise due care and attention. in its
defence, ine defendart denied that the plaintiff na

placenta accreta and also denied.using a sharp instrument oY
tne 3ame of a curette in the course of the operation. 7he
B ff had sent a notice to admit facts and some of the
aCt< tha defendant was asked to admit relate to the
i e of pnlacenta accreta, use of a curette in removing
the placenta! tissue and whether in fact Or Chiphangwi nad .
recorded in the plaintiff's file that she had a placenta
aecereta. There was no response. I believe that nad the
defendant admitted these facts, there ”OUad have been @
saving both in effort and in costs.

irn the course of performing the caesaria oaeration;
Dr Chiphangwi discovered that the plaintiff ﬂad a piacente
accreta. [cting upon his clinical judﬁome‘hf he decided to
deal with the nfacenta accreta by apnlving the conservative
methods. ©2ut when Dr Mataya was faced with an emercency, he
nerformed a hysterectomy. It was agreed that both methods
have advantages and disadvantages. it was also agreed that
a doctor’s work involves risk. It is not in dispute that it
is the duty of a doctor to minimise risks. The advantages oT
the conservative method are:

(i3 The patient retains her uterus; and
(i1} It is a minor operation.
Cn the othey hand, its disadvantages are:
(1) The natient bleeds heavily;
{11} The risk of infection is high; anc
{iii} In the event of the placental tissue refusing to

resolve, the uterus gets septic and the patient
vould be in great pain.
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The defendant cited the case of Lamphler -v- Phipos (9832) &
C & P 475, The rveport is not available, but a summary can
also be found at page 525 of the Englzsh and tmpzre Digest,

Yolume That case would not apply to Dr Chiphangwi.

Fgualliy, would not appiy to Dr Fdovi who 1is aaso a
speciaiist in gynaecology. The case of thpos sets out what
is known as the reasonablie standard of skill and care. it
is clzar from a reading of the summary that the case is
referrable +to the general practitioner and not to the
speciaii The standard set down there is that of the
general practitioner. it is interesting to note that the
casc recognises that there may be persons of higher

education and greater advantage. Indeed, Or Chiphangwi and

Dr Mdovi as specialists are persons of higher education and
aoreater advantage and so thoy pelong tc a clilass of their
own. Thay cannot be ixed up with the general
practitioners. They must discharce a higher degree of sk:ii
and carge when deaiing with patiynts than the general
practitioner. I think that this ‘is just right, otherwise
having spocialists would make no difference to the
profession.

Having found that Dr Chiphangwi and Dr MNdovi were

reguired to discharga a higher degree of skill and care, tine
question that immcdiateiy follows is: oid they discharge
that duiy? 1 shail answer this question in four stages:

21 During the caesarian section itseif;
(2} During the post-operative period when the

1 n

plaintiff was in Yard 14;

2o 5
0

{3} LZfter discinarge; and
(43 “ithholding information from the patient.

I start with the caesarian section itself. in 1its
defence, the defendant denied that a sharp instrument by the
name of a curetie was used. S3ut is was clear from the
evidence of lirs iialenga and Dr Chiphangwi himseif that a
curette was used. The doctor said that he wused this
instrument to cut out as much of the piacenta accreta as
could possibly be removed and left that part that was
imbeded in the uterus, in the hope that it would resolve by
itself. Yrs Malenga said that the doctor used the curette
to scrape the uterus where the piacenta was attached. She
said the wound where the placenta hacd been uas scraped. low
the uncontroverted evidence of Dr Mataya was that the uterus

was perforated. Mot onliy was it perforated, but it was
ﬂec otic or rotten. That was also the evidenc of Dr

Halguart. Thne uterus was grey anc¢ damaged. the \\tent of

he uamaie vas such thnat repair was inpossib’eo indeed, it
came out very clear in the evidence that the plaintiff’s



Tife could not have been saved without removing the damaged
uterus. ©Or Jatava may not have performed wonders, but he
did save the plaintiff's life. e was asked in cross-
examination whether he had seen the perforation under a
miscroscope. in reply, he said that the use of a
miscroscope was unnecessary, since the tear, which was some
% cm, was obvious to the naked eye. 1 agree with the
Goctor. If someone cannot see a tear which is 2 cm, then
there is something seriously wrong with his sight, in which
case., 0 can get no assistance from a miscroscope. gr
Mataya wes 21so0 asked if he had sent the removed uterus for
pathological examination. He said in reply that it was so
obvious ihat tne uterus was rotten. It was grey and there
foul smell. He was corroborated in this by Br
“e said since it was obvious that the ute“us was
could only have sent it for path
S

)

[=}

tgion if he suspected cancer or T3. I this ca se ne
formed the firm view, after clinical examination., that the
ue to in;ectiona The evidence on the point was soO
overwheliming that I must find it as a fact ﬁhau
s indeed per‘o,ated damaged anc rotten. i
ne p°r”o”at*on und camage could only have been
esarian section. 1 think that the curette
removing the placenta. It damaced the

¢one au
did mo:e ,han J
uterus, It canno e sa“d: therefore, that 2r Chiphangwi

ad discharged his duty to the reguisite standard of skill
anc care. His stand short anc¢ 1 find in the result
that he was guiity of

~ow move on to the post-operative period. This
ied covers Dy MNdovi, Dr ilasanjika, 3r Patel and the
es in Yard %A. Dr Chiphangwi said he was aware of tine
K invoiuec and tne possible consequences. 7o ensure that
piaintiff was closely monitored, he verbaliy told OIr
v i a@d ov Orisden about the placenta accreta. He aiso
I &h ste,»&umuﬁaRFe of Yard iiA. e conceded that he
id not rec o“o the placenta accreta anyvﬁere in nis notes.
Se sa‘¥ ne ieft this out deiiberateiy, decause the piaintiff
was in the habit of reading her fi?eo “e fearec¢ thnat if he
made %that entry, she would read it and that would cause ner
anxiety. H‘s l“teﬂtiOﬂ was to spare her the anxiety.
think <that this omission was cuite unfortunate and I wii
come back to it later in the judgement. it is very hard
seiieve that Dr Mcdovi was told about it, because his condu
¢id not snow that he was aware of the serious situation.
5ister-in-Charge of Yard 14 was not called to testify
that. 1 ¢o not think it is true that the nurses in “ar d
were told. It was submitted tnat there was no need to ca:
e nurses in Yard A, because they were not negligen t
~ely . if they were not negligent, then they should have

siled to rebut the aliegation of negiigence and the
~ation that they had breached their statutory duty.
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In his own testimecny, Dr Chiphangwi said that records
are important because they assist other doctors and
sersonnel to foliow up the case. Iin this particuiar case,
he omitted to record the presence. of placenta accreta. His
reasons for not doing so are lame and invalid. He knew that
after the operation he wouid be going to Lilongwe. That
made it even more important that he should set up machinery
to ensure proper monitoring of the case. As a matter of
fact. besides recording the placenta accreta, he would have
iﬂst“UCESG a particuiar nurse to monitor the patient. Mo
machinery was set up to ensure proper moni tomﬁnr of the
case. ©Or Mdovi. who is said to have been told, left for the
Morth on 21st arch 1985 on compassionate leave. He was not
around when the patient was discharged on 4th Aprii 1285,
There is no evidence as to what instructions 2r ldovi left
an thera is no evidence as to what part Dr Drisden played.

The catastrophic corseguences of not recording the placenta
accreta and not setting up a proper machinery were ably
described by the plaintiff and I can do no better than
reproduce what is recordecd as having been said:

"in the first place I think Pr. Chiphangwi wronged me.
The staff in Yard 1A, I feel sorry for them, if they
had known that I had placenta accretta and retained
placenta products, the post-natal examination which
they took for ”ranted vwould have bDeen done.

Secondly, the doctors who looked after me namely ©Dr.
Hdovi and Dvr. Patel, would have taken much more
interest; after the complications arose, that is the
abrupt cessation of red lochia on the third day, the
fever which 1 deveioped, these would have alerted them
when the maiarial parasite was not found in the Dlood.
Hhen I told Dr. ”asan?ika; Yrs Hara, !'rs. Chikopa that
7 was not feeling well, i.e. I had low abdominal pains
and I had passed a ciot and I was feeling a tissue

i
wihen bathing, all these were signs and symptoms. if
he did not want to tell me there were other people he
would have tolid, there was my husband and there was
the sister-in-charge, who were each capable of telliing
me. "

antirely agree with what Yrs Kalea said.

Dr Mdovi said in his own evidence that fever was one
of the symptoms of infectionu And yet when the plaintiff
!x

comp i red of fever, all he did was to order a malarial
testo Yhen tnat test turned out to be negative, he did not
investigate rther as to what might be the cause of the
eve One wouxd nave eApected Dr Mdovi to order a test for
1n.eC“ion~ in cross-examination, he said he did not test
for infection because he did not see any symptoms of
infection. How would he honestiy say that he saw no

symptoms winen the plaintiff was having persistent fever? As
a matter of fact, lirs Kalea had all the symptoms of
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infection as enumerated by Dr Mdovi. All this goes to show
that, as a gynaecologist, he did not take sufficient care to
prevent infection.

In short, he was negligent. The evidence speaks out
loudly that the nurses in %ard iA did not do any post- natal
examineations. They were not aware that the patient had a
placenta accreta. Had they been aware, perhaps they would
have been more careful. But even assuming that the
plaintiff did not have a placenta accreta, the
nurses/midwives were still required by the Rules and
Regulations for Yidwives to carry out post-natal
examinations. These Rules and Regulations were tendered as
txn. P2, and at page 12, under Cbservations on the Mother,
the midwife must:

% Check daily temperature and pulse.

2. Check height of fundus and emptying of bladder.
K Check lochia; <colour, amount, smell.

& Check lactation and state of breasts.

It is said at page 14 that accurate records must be kept.
The plairtiff was not contradicted in her evidence when she
said that when she was in Ward 1A the Nurses, who are also
“idwives, did not check her fundal height, 1lochia and
tactation. The nurses/midwives did not check these things
although she told them that on the fourth day she had a
sudden cessation of iochia. It was the evidence of Dr ldovi
that when he became in-charge of !Yard {A on 3Cth and 39st
“arch 1985, no nurse told him the plaintiff had bled
heaviiy. “hen he looked at the nurses records, there was no
record of the plaintiff bleeding heavily, no record of
iochia and no record of fundal height. Dr Mdovi told the
Court that heavy bleeding is an indicator of infection and
yet he was not told and it was not recorded. Cn the
evidence pbefore me, I am satisfied that the Murses/Midwives
in Mard 1A did not carry out post-natal examinations and
since no examinations were done, nothing could have been
recorded. The Murses/Midwives were required to exercise a
reasonable degree of care and skill. Their standard of
skill and care is that of an ordinary practitioner. their
duty was not as high as that of a specialist. MMy finding is
that the Murses/Midwives were in breach of their duty to the
plaintiff. The plaintiff had entrusted herself to them and
it was, therefore, their duty to exercise such care as was
reasonable in the circumstances to protect her from dangers
arising from the caesarian section. Put briefly, they were
negligent. 3y reason of the breach, they were unable to
diagnose the plaintiff’'s medical problem and thereby detect
and arrest the infection with the result that the placental
tissue began to rot and the wuterus went nectrotic
necessitating its removal. Had the presence and infection
of the placental tissue been detected at an early stage, it



would not have been necessary to remove the uterus. Even if
it became necessary to remove the uterus &t an early stage
because it was damaged, infection which was a direct resuit
of th rotting of the placental tissue imbeded in the
uteru would not have occurred. The plaintiff would bhave
been ssa“cd much pain and suffering,

psychological trauma. She might not havs u
multiple and painful operations at the Adver

no

Centre, in Soutn Africa and at Mekwasa.

nxiety and
idergone the
tist Health
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vowever, I do not think that the Vurses’/MNidwives’
failure to carry out post-natal examinations constituted
statutory breach. The Rules and neru ations - Exh.P2 - may
have been based cn the Murses and Midwives Act, but they are
not subsdiary legisliation. They are a mere adninistrative

instruction. Their breach wouid only call for disciplinary
action and a <c¢ivil suit where the brcach amounts to
negligence in law, as is the ca 2 here.

()

- D

The plaintiff was di s¢ h rged on 4th April 1985 by ODr
Patei. At that time, the plaintiff had low grade fever. It
15 in evidence that the doct or wondered why she was having

,:sLent low grade fever. Cn 39st March 1585 she was
tested for malaria, because she had fever, which means that
from that date up to the date of dis char@c) she had fever.
Yothing was done to investigate the cause of the fever,
although Dr Ndovi told the Court that fever was one of th
symntoms of infection. All tﬁis shows negligence on the
part of the defendant. It is evident, therefore, that from
the moment she was put in Ward 1A up to the mement of her
discharge, nothing was done to prevent c¢r diagnose
infection, although the plaintiff had all symptoms of
infection,

O

“as it proper in law for Dr Chiphangwi not to tell the
plaintiff of the placenta accreta? He said he wanted to
save her from anxiety. Generally, a doctor is not obliged
to disciose to the patient all the information as to risks
attending the operation. The doctor would have to take into
account such facors as the patient’s age, soundness of mind,
patient’s true wishes and whether the patieni’'s rational
choice wouid be imposed if certain information were not
withheid fTrom him: see the case of Sidzway -v- Bethlem
Royal Hospital Governors (1984) § AIl ER 1018. So a doctor
has to consider a number of factors before deciding whether
to disclose or not. However, Sir John ©Donaldscn, MR,
observed that

"In an appropriate case a dJudge would be entitled to
reject a unanimous medical view as to tha duty of a
doctor to disclose information to his patients if he
was satisfied that it was manifestly Wro ng and that
the doctors had been misdirecting themselves as to
their duty in law.®



In what case would a Judge find that a doctor's withholding
of information was wrong in law? in the present case it
came out clearly in the evidence that in view of the high
risk of infection, the doctors and nurses would have to give
the case ciose attention and watchout for symptoms of

infection. It was important that if infection was to set in,

it had to be arrested at an early stage. It is clear,
therefore, that watching out for symptoms formed part of the
treatment. And those symptoms couid oniy come from the

patient. It was necessary, therefore, that the patient
shouid know ner true position, because it was only then that
she could properiy assist the doctors in watching out for
the symptoms of infection. It all means that the plaintiff
had a part to play in her own treatment and the doctors had
no cheice, but to rely on the information she gave them
relating to symptoms. The doctors would then diagnose for
infection. I think that this is a proper case in which the
plaintiff should have been informed. Perhaps I should seek
assistance from the South African case of Dube -v-
Administrator of Transvaal (9963) S.A.L.R. Vol.4, where at
page 20T the Judge observed as foliows:

"In many cases it is reasonable or even necessary for
the medical man to make the patient himself
responsibie for the performance of some part of the
the treatment which the medical man has undertaken to
give. ‘here, as often happens. medica! man's course
of action depends upon a report by the patient as to
nis condition or symptoms or as to the progress of the
treatment the medical man has no choice in the matter,
ne must rely upon the patient for the necessary
information by which to determine what action should
be taken, and must therefore in a sense, delegate to
patient part of his own duties. Freguently also, it
vwould be quite unreasonable to expect the medical man
to be in constant attendance upon the patient or
exercise a supervision over every detail of the
ireatment; he is compeiled therefore to delegate to
the patient the performance of some part of the
treatment or cure.”

-

The observations made by the Judge are fully applicable to
this case. it must be remembered that Dr Mataya told the
Court that if he was faced with a placenta accreta like Dr
Chiphangwi. he would have followed the same method, but then
he would tell the patient so that she must appreciate the
danger. It is significant that Dr Ndovi also toid the Court
that upon discharge, he would tell the patient. in this
particular case, there were instructions from Dr Chiphangwi
that the patient should not be toid. It is my finding upon
the evidence that the withholding of information was
unreasonable and constituted a breach of duty to the
patient. It must be remembered that the plaintiff is well-
educated and a well qualified Murse and Midwife and she was
quite capable of appreciating the dangers in which she was.
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nid this failure to disclose result in any injury at
ail? 1t did enhance the plaintiff’s pain and suffering and

caused her anxiety. tad she been told of the placenta
accreta, it would have made Her task with the nurses much
easier. she had an uphill task to 1iry and convince the

nurses that her condition was serious. 1f she had told them
that her caesarian section was associated with a placenta
accreta, perhaps their attitude and reaction 1to her
complaints would have been different. For example, @S
Chikopa told the Court that had she known tnat Mrs Kaiea had
a placenta accretla, she would have called a doctor. Upon
her discharge, all she was told was to go back to hospital
for check-up after 4 weeks. This gave her the wrong
impression that her case wWas a normal ofne, when in Tact her
1ife was in dangev.

T npow come to the last phase. Yhen she was
discharced, on the 4th of April 1985, she still had the law
grade ftever. She had abdominal pains and general body
pains. 0On the 5th April she expelied a biood clot. It was
her evidence that she was alarmed. Then she started feeling
something coming out of her vagina-. On two occasions she
wen: to the labour ward where she met irs Chikopa and Mrs
Hara. Thase nurses did not attend to her with all due
diligence. The defendant +vried to make a mountain out of a
mole hill by saying the plaintiff went to the wrong ward.

it was submitted that she should have gone either to Vard
1A or to OPD2. That may be so, but certainly the nurses
would have done much more than they did. They could have
done proper examinations and recorded their findings and
then caiied a doctor. it is surprising that both nurses
said they were busy delivering mothers and Mr Xambiya said
he was rushing to the theatre for an operation. Hhat
coincidences these werel In my finding, this was nothing,
but a perpetuation of negligence on the part of the
defendant.

on a balance of probability, I find that the plaintiff

has succeeded in proving the ailegations of negligence by
the defendant and that by reason of those various acts of
negligence, she suffered injury and damage as set out in the

re-amended statement of claim.

- Since i have already found that the various servants
and/or acents of the defendant were negligent, I do not find
it necessary to consider the alternative claim in which the
plaintiff merely alleged acts of negligence without
identifyinc the individual servants and/or agents of the
defendant. Suffice to say that, on the evidence before me,

the alternative ciaim would also succeed. A hospital
authority is responsible for the negligent acts of its
servants and/or agentss. A11 the plaintiff must do is to
prove the acts of negligence. She does not have to

particularise the negiigent persons: see the cases of Roe
_y- Minister of Health (1854) 2 WLR g15 and Cassidy -v-
Ministry of Health (1¢51) 1 ALL ER.
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in her submissions the plaintiff also seeks to re§3 ow
the doctrine of res ipsa loquitur. This maxim appl
where
is the happening of an occurrence has not been
explained or the cause is not known;
2 when the occurrence is one which would not have

happened in the ordinary course of things
‘without negligence cn the part of somebody other
than the p3aLat1f|, and

)

the circumstances point to the neglig
guestion being that of the defendant rathe
that of any other person.

In the instant case, the plaintiff has succeeded in proving
that her uterus got damaged and rotten; subseguently it got
removed. 1n the normal course of events, a uterus does not
get *otiena it was in evidence that caesarian sections are
freque iy performed without disastrous resuits. The uterus
could uot have been damaged anc¢ got rotten without the
incidence of negligence on the pgrt of the defendant. The
res reaises a prima facie cese of negligence and it would
ther pe upon the defendant to rebut by proving that even
without negligence the uterus Hou id have been damaged and
got "o*tew On the facts before me, this would have been an
impossible task for the defendant in the case of Cassidy -
v- Ministry of Health {%¢5%) § All ER 574, the plaintiff
went to hospital with two stifw fingers to be cured. After
surqgery, four fingers got stiff and the entire hand was
rendered useiess. The evidence showed that the operation
itself was properiy done, but it was the post-operative care
that was in want. At page 538, Denning, LJ, observes that
2all the piaintiff was saying was:

"7 went into the hospital to be cured of two stiff

fingers. 1 have come out with four stiff fingers and

my hand is useless. That should not have happened iF
ue care had been used. Explain it, if you can.’
The pi w”n*iff succeeded because the defendants failed to
explain that the 1n3u.1es were consistent with due care on
the part of all members of their staff. Similarliy. in the
instant case the plaintiff would say:

“7 went into the hospital to have my baby delivered,

but I have come out with a damaged and votten uterus

which was subseguently removed. That should not have
happened had due care been used. Explain it if you
can. "™

“01e of the defendant's witnesses toid the Court that the

erforated and rotten uterus is consistent with due care on
the part of the defendant’s staff. In the case of Cox -v-
Saskatoon {i942) IDLR 74, a summary which can be found in
the English and Empire Digest, Vol.33, page 528, a woman
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sustained a severe and prolonged injury to her arm as the

resuit of a Dblood transfusion operation. Several
allegations of negligence were made in the ction, but none
were established. The operation was one which was

freguentliy performed without disastrous results and the
cefendant failed to explain how the injuries could have
happened without negligence. The doctrine of res ipa
loquitur came into place and the plaintiff recovered
damages.

In the instant case, however, the doctrine cannot
apply, because the plaintiff has succeeded in proving the
aliegations of negligence. The doctrine applies only where
the cause of the injury is not known. I have, therefore,
not gone into details of the doctrine, since it has no
application to the present case. If, however, the plaintiff
were to fail in proving the allegations of negligence, the
docirine would then be fully applicable and it would
succeed.

Finally, 1 come to the thorny issue of damages. It is
pieaded that by reason of the defendant’s negligence, the
plaintiff suffered the following injuries:

1. Severe infection of the uterus resulting in the
abdomen being distended.

FRS]

Swelling of the Cervix.

€53

R ?ainful seropurulent discharge.

4. Epigastic pain.
B Sisytemic Candidiasis ({(infection of the whole
body}.

o

. Persistent fever.

7. Excessive loss of blood.

6. Urinary tract infection.

9. Abdominal <colic pain ({pain resuliting from
adhesion of intestines following operationsj).

10. Stress incontinence.

9. Pruritis VYulvae and vaginal discharge.

12. Tenderness of the right illiac fossa.

(5]

. Severe vaginitis {vaginal discharges).

5
o

. Loss of the uterus.

Inflamation of the bladder.

€31
o

-l
N
°

Yaginal vauit prolapse.
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reccver as a person. I am, however, disadvantaged, in that
local authorities in this area are scarce. The only local
case that was cited to me was that of Chrissie Nyambalo -v-
“alawi Railways Ltd, Civil Cause No. 483 of 1986
{unreported). In that case, the pilaintiff underwent an
operation in which she lost her uterus. The liearned Judge
assessed damages at Ki2,000.00. However, the injuries the
plaintiff suffered in the present case are a 1lot more
serious. The MNyambalc case is no comparison. She went
through a series of operations and the pain and suffering
and mental torment she went through must be enormous. She
must have lost all hopes of living and it is in fact in
evidence that she almost died during the operation at the
Adventist Health Centre. I think that an award of
K$00.000.00 would be a fair assessment, considering the
inflationary trends, and I so order.

The defendant is condemned in the costs of these
proceedings. '

PROMQUMNCED in open Court this 27th day of dJuly 19S¢3,
at Blantyre.
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