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IN THE HIGE COURT OF MALAWI

PRINCIPAL REGISTRY

CIVIL CAUSE NO. 252 OF 1987

o i - i o

NATIONAL MARKETING SERVICES {(PVT) LTD....

- angé -

PANK OF MALAWI.oc s w0

MBALAME, J.

Chikopa/Chizeze, of Counsel,

Chilige, of Counsel for the De*endant
Selemani/Nkhoma, Official Interpreters

S

Jg UDG

its amended Wri
cnal tlarketing Servi

3: ability and incorporeted unde
3) of the Laws of Malawi,

cf HMelawi, a comm
the country undex

t, the WNational Bank
ec¢ and operating in

B nking Act (Cap 44:0

¥

£

icn by the Qefoncant

as nonej nad and rece

Gausi (lirs)/Longwe, Court Reporters

EMENT

of Summons,

01) of the Laws
of the sum of

£ use. It is the plaintiff’'s

tafe naintgwneo a Cur

rent Account at

the

ces (Pvt) Limited, a
the Companies Act
CLalﬁS damages from . the,
z2rcial Dbank

the
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PLAINTIFF

DEZFENDANT

for the Plaintiff

company of

provisions

of Malawi, for
K13,%64.22, the
of the pla?ntlff or a]tarnatively, the said sum of
ived Dby the defendant to the
case that the

one of the

fendant’s branches, namely, Victoria Avenue Branch in
“¢Qntvaf Cn oxr about the
without

any lawful excuse,

4th June 19286,

the

it 1is =alleged,

Gefendant,
clos=d the

plaintiffs account and tr anqre:red a sum of K13,964.2Z2
tne efrem to a Suspense Account. Around the 23rd October
1986, the :la;ntlfx cemandeG payment of the °a1c amount, but
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j21), and the said defendant has since
effect such payment.

The defendants® defence
naintaining the plaintiff‘s
ancd receiving therein
632 2Z2, which was suppos
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£ has no claim over
t contends that it wa

refused to

is two-£fcld. They do not deny
account at Victoria Avenus
from the plaintiff & sum of
ed to be in payment for salt
red by a company in the Republic of South Africa. The

remittaed the amount less a sum of
th"* since the money had
the account of the South African sua*llers the
i il In the alter

313{
been daposite

s -agreed between the

964~22 and
with  the

native, the

ﬂlaxntlﬁ"



and the defendant that, ocut of the proceads of the sale of
thz salt, the defendant should deduct 21l . the noney owed to
thenm by lir Geor¢e Liunde, Managing Director of the plaintiff
and which dsbt he incurred while trading as a firm called
Genaral Ierketing In ”*qatﬂ nal. These then are the
pleadings before the Court. Each party called one witness.
Ind I censider this to b= the right djuncture to surface the
cral testimony

Mr Gecrge D Liunds, the uana ging Director of the
plaintiff, gave evidence. In his te tim ny, he tcld the
Court the Dbackground c¢f ‘the claim and how the plaintiff
£inally cdeposited the sum of K55 ,632.22, which was payment
to 2 South African company, Van De Ghinste cc, for salt sold
and deliver=2d to the plaintiff. He said the defencant never
paid the whole amount tc Van De Chinste cc. They paild less
Ki3,964.22, which anount he believed wes put in a Suspense
Account. It was further his evidence that pricr to the
bixth ®f the plai i ny he was in partnership with
nis two scns andc anc tradd

a d =<
Genzral Marketing tmrnatl nal. This <
account with the i?;endants at Chichizri

de ranch and was
indebted to the defendant at the time it stopped trading. He
amphatlcally denied to have cf fbreQ; as Menaging Director of
the plaintiff, to pay for the debts of the now defunct
sdrta.m,uwa from the sum of K58, Oééczzﬁ For the defendant.
fee Hyscn Mg foma, who Cescribed himself as a Bank

{

Investigater and Recoveriss Officer, told the Court that he
knew MHr Liunde as the owner of the two cocmpanias, namely,
General Marketing Internaticnal and In ﬂatlonal larketing
Services (Pvt} Ltd. #He confirmed that the plaintiff was to
ransfer monay to 2 Scuth African company through Victoria
Avenus Branch and that cut of this, the defendant deducted
the sum ahoresala; witich money was owing and long overdue on
the accou
Chicvhiv,

nt of General Merketing Internaticnal maintained at
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catoancs
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the sum : ; x »la
liessrs Van De Ghinste cc, the plaintif
thereafter. Para 4 i
follcows:

Howevexr, for reasons that were mace known to Van
De Ghinste cc, South Africa, the defendeant paid
to the said Van De Chinste cc, South Africa, the
sum of K44 ,668.0 keeping for itself the sum of

In the premises with regard tc paragraphs 4 and
5 of the Statemsnt of Claim the Defendant avers
that the sum of K13,964.22 (being a portion of
X58,632.22 received by it for payment ko Van De
Chinste cc, South Africal} doces nct be lonﬂ to the
Plaintiff and the Pluln”Sff was not entitled to
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igs, however, not ihe end cf the story; thexre is
‘native defence, which is in the folleowing te:

9 Further or 3in the alterznative the fendant
states that the Plaintiff Dby its letter dated
16th GSeptember 1985 guaranteed the payment of

ed by General lHarketing Internatiocnal

nocneys ow
to the Defendant.

19 : ; 2 hereof and
es : to - stataed thersin
Defendant was sntitled to exercise its right
szt off c¢cn the Plaintifft's funds towards
1 of n » 2tin

indesb k

lawtu

it ine De
failed

that

nerein and n e

Plaintiff‘s claim herein in satisfacticn of the
ebt owed toc the Dafendent by General MNarkesting
nternatienal.®
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It is c¢lear ‘from the evidence Dbefore me that
o - 1 A =y s - 3 iy { .o = 2 5 3 -
International Marketing Services (Pvi) Ltd. the plaintiff
- kS B
hers is distinctly a2 separate entity £from General
fark International, which was & partnership between the
1 F Blumaaecrmpet = & % - R _ : o E i
ol 5 Menaging Director and three others Iin cothes
the au £ ial ¥
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The le ?5th Septemnber 198! Statement
of Clai .£€ contends that’ claimed was
transfe SUSpen @ Acccunt on 4th June 1986 nich
was aft e ter was written That then wes the affect
of Ta. ietter Ceounssl for the defendant hes submitted
that s constituted a guarante wheareby the plaintiff
undéerio k to the meoney owve by General Marketing
International that on receipt of the money payabkle t

v De Chinste cc, the defendant was entitled tc exercis
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L.eak and
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5 right of set-off. rding to Bullen anad
Jacoc s Precedents on Pleadlngs: a guarantee is defined as
L promise to answer for the debt, default .ox
of another wheo is, or is about, to becoms liable

ie <
mae to the perseon guasranteed.?® A contract of this
be evidenced by a note or nemorandum, in
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writing, saigpned by the party Lo be chearged,
i it will he 5

Y e © t
caught by section 4 o o
in the cese of Osman -~v- lahomed {(1978-80) MLR 9,
Skinner, CJ, as he then was, cgucted with approval the
-v- Darnell, 91 ER 27. winen he distinguished

z contract
the o=
s int Guarantes to
efvnct General liar ng International

a2 cecllateral contract by which the
therefore, find that at the time the
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sum aforesaid as at th Se -

8 cuestion of s=st-off es pleaded Dby
the counter-claim, a set-off is in the
£ entitles the defendant to refuse L

amcunt demanded from him This is what the defsendant
2 th2 instent Ccase. There is a demand Dby the
of the sum of Ki3,964.22 and ths defendant refuses
amount Dbecauvse it 1is cwed by the plaintiff
arantee in that amount. In my Jjudgement, the
entitled tc the set-off. The plaintiff’s claim
re, fail in its ecntirety and I award the costs

n to the defendant.

PRONQUNCED in open court this 5th day of dMarch 1853

at Blantvyre.
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