IN THE HIGH COURT OF MALAWI

PRINCIPAL REGISTRY

CIVIL CAUSE NO. 319 OF 1592

BETWEEN:

B OHTARBE, s ov v 5 5 mihaiasd s madssoan s s snnss ey soes s ol PLAINTIEE :

G Q WBITEHUBRD . s - s avs v osbavsnsnions snnnsssssssannss s DEFSNDART

CORAM: UNYOLO, J.

777 . Msiska, of Counsel for the Plaintiffs
Mvula, of Couns=1l, for the Defendant
ithukane, Official Interpreter

liaore, Court Reporter

The claim in this action arises frem a road accident
which coccurred along Glyn Jcnes  Road, near Mount Soche
Hotel, in the City of Plantyre, during the evening of 13th
March 199 '

The two plaintiffs, whec are a man and his wife, were
et tho material time trea Vclllnc on a motor cycle from ElsnOg
Mackenzie Hall near Ryalls Hotel to their hcuse in Linmbe
after attending a Service of Worship at thes said hall. When
they were pessing by Hount Soche Hotel thay were involved in
an accident They colliced with the defendant's car, right
at the turm tec -the hotel. The defendant was at the time
going to the hotel for dinner.

Taking f£irst things first, I will deal first with the
plaintiffs® version of the accident. Both pleintiffs said
that they were following thiree cars as they approached Mount
Soche Hotel. Incidentally, the first plaintiff was driving
the motcocr cycle and the second plaintiff sat kehind him as a
pillien wassenger. it was the evidence of Dboth the
plaintiffs further that at the same time they saw a car from
the opposite direction stcpped at the turn to the hotel with
the right indicator on, showing that the driver intended to
turn to . the hotel. This was the defendant. The £irst
plaintiff said that soon after the car which wes immediately
in front of him crossed with, or shall I sav, went nast the




fendant's car, suddenly the defendant shot ocut to cross
2 road, heading for the entrance to the hotel. He said it
s that moment when he collided with the car, hitting
s t nearside wing as the defendant was attempting to

In cross-examination, the first plaintiff admitted

1 er driver at the material time. iHe,
however, denied thzs accident can De contributed to
incompetence on his part. He said that he was driving
carefully and that indeed he has been driving motor cycles
since 1983. Further, the first plaintiff denied he was
ariving wvery fast at the material time. He said that he
could not have driven thus, since there were several cars in
front going in the same direction.

It was also put to the first plaintiff in cross
examination that the defendant did stop socn after he had
start=ad crossing. having seen the motor cycle and it was
suggestad that there was ample space for the first plaintiff
to pass in front of the car. The first plaintiff denied
this. ﬁe sald that the car had completely blocked the lane
in his ath and that it was moving at the time of the
COllla"OH
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The cefendant admitted most of the facts. He admitted

that when 22 ¢got to the entrance tc the hotel, he stopped,
as thera were several caxrs coming from the opposite
Cirection which had the right of way. He admitted further
that the cellision occurred in the plaintiff's lane as he

was trying to cross the same heading for the entrance to the
noteli. He admitted that the plaintiffs were coming behind
the said cars. His case was that he only saw tne motcr
cycle, a light actually, when he had already started
turning. He said the motor cycle was far away at th= time
and he reckoned he could turn into the other lane and cross
ocver safely. Then he saw the motor cycle coming clcse. when
he stopped, leaving ample space for the motor cycle to pass
in Eronk. It was the defendant’s case that it was due to
speed and incompetence on the part of the first plaintiff
that the accident occurred.
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red the evidence with great care. Cn
with respect, inclined tc preifer
t  plaintiff -to that of the
&@ that the Ffirst plaintiff came
cut Uusnaken in his evidence that he was driving at a low
speeC and he was on this point supported, not only ky the
second plaintiff, but by PW3 as well. Observably, both the
second plaintiff and PW3 alsc emerged f£irm in their
evidence. Incdeed, PW3 is an independent witness with no
pcr sonal interest in the matter. With respect, I have not
be=n able to find any evidence in support of the defendant's
contention that the first plaintiff drove the moter cyle at
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great speeda. Inceed, considering the total evicdence, I
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don't think the defendant was was so placed that he would be

1 thes motor cycle was coming very fast. E
apuears from the defendant’'s own evidence that it was only
as he was turning when he saw the single light of the motor

cycle and then there was the accident. He must alsce have
been lcoking where he was cgoing and it must e korne in minc
that this was in the evening. In short, I finc that the
first plaintiff was not driving fast.

haps I should menticn that it was further alleged,
in the dJdefence t the £first plaintiff also drove  the
motor cycle in "a zig-zag way'. However, this allegation
was not put tec any of the plaintiffs or the other witness,

reised by the defencdant in his evidence.
this allegation simply falls throucgh.

nor was it
Conseguently,

Referring to the issu=e of conpetence or incompetsnce

of the first plaintiff as a driver, I am satisfied, on the
availakle =vidence, that the first plaintiff wes at all

terial times, and is, a competent and capable driver. He
emergaa unshaken in his evidence that he has been driving
motor cycles since 1283 and that he has driven in the City
of Blantyre and on long stretches for a long time.

Referring to the law, it is well settled that a driver
of a motor vehicle owes a duty of care to other road users.
He must use r=sasonable care which an orcinary skilful driver
would have exercised in 2ll circumstances of a given case.

Ancd a reasonakle and skilful driver has been defined as one

who avoids Xcessive speed, keeps a good lookout and
chesarves traffic signs and signals. See Christina Banda -v-

Adnarc and Another, Civil Cause No. 273 of 1887
{unreported).

In the present case, as we have seen, the plaintiffs
were driving through along the main roadg whilst the
cGefenda nc was turning from the said main road into a side
road. early. the plaintiffs had the right cf way, not the
< fenia t. It was suggested that the plaintiffs® right of
way had mnot accrusd at the time the defendant began
cressing, in that the pleaintiffs were far away then. This
contention must, however, fail, for there was overwhelming

evidence that the plaintiffs were at all material times
Griving close to the car immediately in front of them. Quite
rightly the defendant gave way to the three cars and he
shculd ailsc have given the pleintiffs the right of way. And
1€ is common xnowledge that a driver intending tc turn to
Tt into a side road must have a proper lookout to
that it is safe to do so, bearing in mind that
motcocrists from the oppcsite direction would have the right

As I have earlier indicated, the defendant in the
present case initially only saw the three cars and it was

1

ocnly when h2 hac already started turning that he saw the



motor cycle. It is again commeon knowledgs that we have
motor cycles on the road. Indead, there ere plenty of them
on our vroads these days. An ordinary, skilful driver ouc¢ht,
therefeore, to anticipate their presence on the road. In my
judgment, the defendant should not heve proce=ded to turn
immediately the third car went past. He should have checked
the rocad to see that there was no other motorist or road
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Another point raised Dby the defencdant, as I have
@ Saw the motor cycle he guickly

y he said, enough rcom of about six to
seven feet £for plantiffs to pass and that he was
an angle
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stationary at o £f 45°, facing the hotel, when the
motor cycle came and hit the car, I have said¢ that this
contention was vigorously denied by the plaintiffs, who were
supported by the other witness, PUW3. \ccerding to these

thirese, the cefendant's car was not stetionary at the time

cf the ceollision and as I have indicat=zd, acceording to the
first plaintiff, the defendant’s car completely lklocked him,
giving him no space to pass as alleged. But =ven assuning
that the defendant stopped in the manner he says he stopped,
that. in my judgment, could not advance his case. Such a

sudden stcp, in all the circumstances of this case, would
influence or cause the first plaintiff to act on the spur of
the moment. This is what is scmetimes called the agony of
collision, and if the first plaintiff toock an unwise course,
he woutld not be faulted cor liable.

It was next argued that the first plaintiff cannot b
hear<d to complain in this matter, since he committed a
offence Dby carrying a pillion passenger, the second
plaintiff, when he was only a learner driver. Learned
Counszl further argued that the seccnd plaintiff toc cannot
complain, since she willingly accapted to be carried as such
piilion passencer knowing fully the first plaintiff was only
a learner driver. #With respect, I am unable to accept this
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argument, since, as I have already found, there 1is on the
evidence nothing wrong with the first plaintiff’s manner of
driviang

Finally, it was suggested that the
have bean negligent, considering that although: the accident
weas reported to the Police, he has to this day not been

chargsd with any traffic offence or prosecuted. UWith
respect, I would hesitate to jump to such a conclusion. The
Police did not testify in this case. IinCzed, it is also a
fair chservation to make that civil cases are diiferent from
criminal cases and the standard of proof applicable in the
former category of cases is different from that applicable
in the latter.

Fut briefly, I find that the dJdefendant cwed a duty of
care to the plaintiffs and that he committed a breach of
that <duty and was, therefore, negligent.
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Learned Counsel for the defendant addressed the Court
at length arguing that the first plaintiff was cguilty of
contributory negligences. It is, however, tc e ncted that
contribu utory negligence was nct pleaded in the defendant’'s

defence, eand as was rightly argued by learned Counsel for
the plaintiffs, if the defendant iIntended to set up the

defence of contributery negligence. then he was raquired
unGar the Rules to plead the sams specificelly and set out
the particulars thereof. See 0.18/8/17 and 0.18/12/8 of the
Rules of the Supreme Court. This was not donz in the
> andé there is, therefore., no way the issue here
can e raisad only during the addresses.

I now turn to the guestion of damages. It is not
¢isputed at this point that as a result c¢f the collision
both plaintiffs £fell ocff the motor cycle and sustained
hvsic uries. “The motor cycle alsc got damaged. The
intiffs claim doth spzcial and general canages.
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I will deal first with the claim for special
First, the first plaintiff, as per the statement o
claimg the sum of K1,597.94 in respect of repai
out to the motor cycle. In his evidence, the £
croGuced Exhiblit P3, an estimate given by Stans
dealers of the motecr cycle herein, guoting a £igu
their estimate to repair the mector cycle.

] motoxr cycle was actually repaired by the sa
lers and that the said sum of KX1,5%97.94 was pai
s: &) K1,187.92 Dy the insurers: and b) X410.02
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It was the plaintiff’s evidence that the insurers deciined
to pay the K410.082, becauSE this amount represents certain
parts cf the motor cycle, viz, battery, fuse Doz and seat
cover, which missed after the accident, stolen actually. The
first plaintiff di¢ not, however. prcduce any document to
show that either the K1,187.92 or the K410.02 was indeed

paid. =2 said that the relevant documents in this respect
are eing kept by his employers. Observakly, I don't seem
to guits understand why the £f£irst plaintiff dic net bring
thess decuments te Court to support his eviden this
points It 4is. to be noted, however, thet not

1

sericusly disputed the motor cycle was indead rad
to my mind, the sum claimed doesn't appear to o= 1noru}_na\_b
or inflat=d in all the circumstances. However, I do not see

ad
any cenviacing ground upon which: the defendant should also
o2 neld responsible for the items which were stolen by
somaone elisa lute on after ths accident. e is, however,
entitled to the K1,187.92 on the authority of Sharma -v-
National Bank of Malawi, Civil Cause MNo. 87 of 1987
{unreported), inspite of the fact that it was the insurers,
not him, who actually paid for the repairs. Accordingly, I
award tite »laintiff the sum of K1,187.22 on this aspect.



Hﬁxt, the plaintiffs claim specizal damages in the sum
of K3854.4 being cost of medical treatment received as =a
result oi ha injuries susteined in the accident. The first
intifs ?ﬂdﬁ::» in evidence Exhibit P2, viz, invoices
ralised against the first plaintiff Ly the Queen Elizabeth
Central Heospital, totalling the said sum of X854.47. It was
the first plaintiff's evidence that this sum was paid to the

“

said hespitel by his smployzrs under a medical scheme run Dby
thes Organisation. He said +that the medical scheme is
entirely run by the Organisation and that members of staff,
including the first plaintiff, don‘t contribute anything
towards the same.

the plaintiffs urged the Court to

cdeal this aspect cn the same footing as
monies »aid out |} insurers on »2half of the insured as i

the ¢ 3 insursrs paid for the repairs to
the ﬂc?ﬁ“ vcie i 2 nresent case. With respect, I think
that g i differencz2 Detween <the two

situations. In the insurers' case, the insur=d does pay a
¥ |

premium. In  the non- con*"*mbto“v medical schemz2. the
employ2e do2s neot suffer eny f£financial cost. On thess

facts, I can see no ccnvincing reason why a person in the
latter category should be allewed to claim, as that, to my
mind, would tantamount to harvesting where cne did nct sow.

It would. I think, De different whers the enmnployee
centrilbuted towards the medical schsme. ALl d4n &1ii, X

disallcow the pleintiffs® claim on this head.

I now turn to general damages. I will Ceal first with
the first plaintiff. The evidence shows that he sustainzd
sericus injury. He actwally passed cut on the spot and was
semi-consciocus on first attendance at the hespital. The
medical rcport: Exhibit PI rendered, shows that the first

?dlntl' ined a fracture oI the ibia (in three
:1amncl of the fibulaj ieft 1leg. e was
hos=nitel one month, during which »ericd the leg was
coened 3 tal plate fitted inside and & cast was also
applied. fThe medical report goes on to shew that the first
plaintiff suffered acute pain for sometime and that he would

continus to suffer some pain on the leg in future. He is
alsc likely tec suiffer “ostec-athritis®, i.e. & decenerative
ccndition of the lvvf Permanent disability of the leg was

assessed at 40%. The first plaintiff told the Court that he
cennct walk normally, as he limps and this condition has

affected his performance at work. He was at all material
times, and still is, a depct supervisor. le said that in
this position he has to walk up and down and also climb
stacks cf procuce. It was his evidence further that he

missed a promotion the +time hs was in hospital and he
reckons that his poor condition just described is likely to

.3

affect his chances of advancement in his work.



Pausing here, there can be no doukt that the first
OlnwﬂL'ff sufferad considerable pain and that he will

3!

continue to suffer some pain on and off in future. T

also no doubt he will not be able to do certain things, such
o

as running or walking long distancez as he usec to do b2

the accident. In shert, I am satisfied that the first

plaintiff is entitled to damages for pain and suffering and

for loss of amenitie I am, however nct so sure about the

claim for promcoticnal prospects: in other woxrds, loss of
earnings. I find the cvidence to be conjectural in all the

circumstances.

in Oris Bello -v- Willie Phiri, Civil Cause No. 285/836
{unreported), the plaintiff sustained a £fracture of the
right £ibula. fie stayed in hospital for three months. Neo
surglical coperation was performed. The leg was cast in
plaster of paris for en we=ks. He lost normal walking
¥ t N

permanent incapacityv was assessed
plaintiff K5,000 £for pain and

In Rabson Thonje -v- Capital Hotel Ltd and Another,
Civil Cause No. 365/87 ’uwrovoLLva,; the plaintiff sustained

a Zracture of the right leg and abrasions of the right hand

He was operated on several times and a plate was fltt,; and
he stayed in hospital on and cff for cne year. The leg in
guaction was rendered shorter than the other and as a
resuli, he could ncot walk normally. I awarded the plaintiff
K6 .000 for general damages.

Finally, in Sagawa -v- City of Blantyre, Civil cCause
Noo 147 of 1985, Mtegha, J. awarded tha plaint iff K6.0 P
observed:

will now turn to the cguestion of general dJdamages.
medical evidence rasveals that the plaintiff has a
ermanent Gisability, in that on» leg is short by lcm.
may nave proklems in future. I would con this

o= -

Ldence award general damages of K6 .CCO

Reverting to the present case, I have alreacdy shown
that that £first plaintiff suffered guite severe injury.
Corisi the facts and drawing guidance from the cases
just cited: and considering further the incidence of the
cdevaluction £ th Felawi Kwacha, I award the first

o e
plaintiff general damages for pain and suffering and loss of
amenities in the sum of K2, 000.

Finally, I turn to the second plaintiff. She too
suffered injury, but of very slight naturs c mpared to that
sustained by the first plaintiff. Sh= sustained Dlruises cf
the lower limbs and & partial dislocation of th; COCCYE .,
i.e. the small triangular bone of the lower tip of the
spine. Ghe was admitted in hospital only for two days. Her
medical report, Exhil

L
)it P4, stetee that the long~term effect



of kha she would suffer pain "during giving
DirthY, 77o2s on te show that ancther long-term
effect It also shows that the second
plainti G pain as a result of ths injurie
hereiu. Permanent incapacity as a resul of the leg
iniuries is assessed at 5%.
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damag

, I have awarded the first plaintiff
the 22 for special damages and K2,000 for
gene total of X10.,187.%2. I accordingly enter
Jjucg irst plaintiff for this sum. Finally. I
snte the second pleintiff in +the sum of
K1,@ efendant 1is to pay thz costs of the
proc
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PRCNOUNCED in open Court this 28th day of March 1993,
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