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This is an appeal against a judgment

3 the Resident
Magistrate, Mzuzu dismissing the appellant' :

The appellant‘
g damages from
sment of claim'}

The history of the matter 1is as follows

brought an action in the Court below claimir
the respondents for defamation. The *» 8.4
reads: ‘

"That it was on 4-7-88 when the 1
with a letter from Chikanga that
on the allegation of Witchery.

%Defendant came
am wanted there &

That “on 15-7-88. 1 did; go. to Chlkahga Justtoe bef

told that I was not summoned thergéby Chikanga but
th approval of

his workers ~did .+s0¢ -without
Chikanga.

g %
That the Defendant still insistedft
Chikanga because I was a Witchcra

That I did go there five times an bn the 5th time 'l
Chikanga denied entirely that h
the allegation of Witchery.

That I therefore claim for
assessed by the court."
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The respondent denied the allcgaltion. 7e case wenl
trial and both sides led evidence. As @ngs turned oulj

the appellant failed to produce in e\
mentioned in the statement of claim, ju
further he failed to call the person or:
alleged defamation was communicated. The
found that the appellant's case was no ade out 1in
circumstances and proceeded to dismiss: e action out .o
hand. It is from that decision the appel ﬁt now appeals to
this Court. The grounds of appeal are: 4 ;

ence the lette
i 5,
reproduced,
ons to whom

"(a) The learned Magistrate
name of the appellan
by any of the Resp
supported by the evidenc

as not mentione
yents cannot 4 b

finding that th
he defamator
. written by th
%0 the Plaintif;
;F evidence.

(b) The learned Magistrate
letter containing
material, if it had b
Respondent was writte
cannot be supported by

R B B

(c) The learned Magistrateishould have found},
on the evidence, that etter containing:i
the defamatory material was in fact
written by the Respondenx

(d) The learned Magistra finding Lhatl
there was no publication cannot be;%
supported by the evidence

(e) The learned Magistrate falled to give du
weight to the summing Ap of the second
and third Respondents.

(1) The learned Magistrate@erred in failing}
to guide the Appellantiiproperly through:
his evidence, the %ppellant being |

(g) The whole judgment can
the evidence."

Mr Chiume argued ground (f) first. He ?bmitted that thg
trial Magistrate should have pointed outiito the appellant
that the leltter already mentioned was very maLeLlal;
document and the linch-pin of the appe]]an s case. Learned;
Counsel contended that the trial Maglstrate should have
advised the appellant to get the letter} it ing§
evidence. Generally, 1 would agree that}ﬁ%courL has a duty§
to assist unrepresented litigants in matters of procedure‘”
There are, however, limits to which a court can go. It is®
definitely not the province of the coup;fﬂo conduct casesé
for litigants and the court should alwaysia g
impression that it was biased. Furthe
facts of the present case, the appellan
the letter simply because it could not be

-I note from theﬁ
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¢ out i that '"theg
Fgot™lost: ;

siska,

produce three other letters,
letter which was material lo the case hag
person who had the letter ldst was ChJeu
asked for it the Chief reported‘
not find it. There is a‘lette}, 0 kil
in which the Chief says this.™™IL,would}
me that in the circumstances there was.
learned Magistrate compelling the appel
letter avallablg and produce it in evid
appears from the evidence of DW3 that thef%
some stage ask the appellant “if he’ couldy
letter. Page four of the Lyped‘record re
I do not think that the learhed trial  Ma
faulted on this aspect. i

point in  thej
t totimake’ thel
‘ Indeed, it
irt below did at
and bring Lhej

All in all, }3
.1strate can be..

i will deal withj
& care all Lhalj
ent. 1 will look
ement of claim.i

T now turn to grounds (a) to (d), which
together. I have considered w:th meLlLul
learned Counsel on both sides said in arg
at the matter “first 'in relatjoh’ to” the 4 :
To be frank, I have much difficulty  £o; decipher what
precisely the cause of action is in thisﬁﬁatter. In on
breath, it appears that the appellant waq;glleglng a 1ibel\_
and that such libel was contained in the 1 t{er he describes §
in the first paragraph of the statement claim. In &
another breath, it also looke' as if F" appe]JanL was if
alleging slander. Be that as:it may, itfls trite that in: &
libel the words used by the party complained against are
material facts and must be set out in the statement of claim &
and it is not enough to simply give their. stance, purporf
or effect. See Collins -v- Jones (1955) -B. 564. Let me
add this, if the words complained of ar
letter, the plaintiff need not set out th
will suffice if he sets out the 1libell
Gatley on Libel and Slander, 5th Edn, P
808. In the case of slander, .it is al$§
words spoken must be set out verbatim. TtiHi:
to simply allege that the defendant used such and such
word or words to that effect. Gatley, par;graph 809.

hole letter. It%
5 passage only.jit
446, Paragraph, @
. trite that th

_ ’?should give the.l
name or names of the persons to who the words were .
published. See Davey -v- Bentinck (1893) '0.B.185. In theé
present case the actual words alleged 'y used by thejf
respondents are not set out in the statemen .
is also not clear there precisely to wh fthe words weréfﬁ
published. And on this latter point it ; 1
statement of <claim which does not allege publicatioﬁ#w
discloses no action. Per Gatley, para. _,and the case ofr
Hall -v- Geiger is cited there. It is al : _
nowhere are the 2nd and 3rd respondentsiimentioned in the,
said statement of claim. To make a longi#story short LU
would appear to me that the appellant' case was a nonJ
starter right from the beginning. And thenireferring to the
evidence, the failure to have the 1lett .t containing the*
alleged libel before the Court was, to my f , fatal to thé;
action, as was the failure to call the pers or persons to f




make matters,

Frankly,

I c"

trial Magist

Mr Chiume di
end he urged

respect,

T am%ﬁnable to. acce'

have earller pqlnted out,

Cherry

LE 1(

be cruc1ally

re-trial.

To conclude,

entirety,

cumggosts.

#

smissed in

March 1992




