
IN THE HIGH COURT OF MALAWI 

PRINCIPAL REGISTRY 

CIVIL CAUSE N0.1129 OF 199 2 

INSURANCE AGENCIES PLAINTIFF 

- and 

RUSTAM DEFENDANT 

c.o~~~i ' MWAUNGULU' REGISTRAR 

Chizumila, Counsel for the Plaintiff 
ChJphwanya (Mis s ), Counsel for the Defendant 

0 n D E R 

"!~= Yesterday the L5th December, 1992 I hea rd an application 
:.t- '-t'. ~ .~ 

b~;tne plaintiff for s umm a ry judgment. The application is made 

un4~r Order 14 of the Rul e s of the Supreme Court. There were . . 
argtiments from both sides on the merits and d e merit s of the 
t) -, ·'.:-· /t~ 

ap,plication. Mi ss Chiphwanya learned Counsel for the defendant 
.•. ',:ft 

. however pointed out that the plaintiff had not served statement 
• _1) ' 

of :ciaim a prerequisite for this sort of application. Mr. 
' ...,, ·,' J 

.Chizumila submitted howeve r that the argument is not h ere and 
., ~ - ' 

there because he had been s e rved defence inspite of the 

A s ,t ,at1ment of claim. I took the view that the omission was 

and dismissed the application . 

Order 14 rule 1 mak es service of the statement of claim a 

tion precedent for the application. A stateme nt of claim 

: ~~Tl be e ndors e d on the writ. It could be served together with 
lt C ... ••!~ 11': 

- the writ al t hough no L endo rsed on the writ. It could be served 

.after service of the writ if not endorsed on the writ. However 

.~iH~ statement of claim is served, an application under Order 14 

rule 1 would be objectionable if the stateme n t of claim has not 
" 
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,, 

ht:\ ~! 
ff' ·, 

I do n ot think the fact that defenc e was served 

ignoring this cardinal require ment . It mu st be 

Orde~ 14 is a departure from the normal way in 

rts set tle conflicting claims between litigants. The 

y i s by pl eadi ngs followed by hearin g in ope n Cour t . 

the parti es to prese nt b e fore the Court al l the 

per tainin g to r esolution of the antagonism . Th e 

t h e r c for r , b e s l ow t~o grant summ c:H'Y judg me n t 

it fro m which liability wo uld be 

i or conc lud e d . I n th e abse n ce 0f h earjng , t h e 

s ~~ '.~{ ~ ~ pro vides albeit in an imperfec t way , th e 

fa :.\~premis e o n whi c h the plaLntiff is give n t h e ri g h t of an 
.~- ;,"., . j' . 

i · e judg me n t and the d efe ndant denied the righ t of 

hi s defence by t rial. It is in the li g ht of t hi s that 

rule 1 was conceived . Nothing, therefore , short of 

t of claim should entitle a plaintiff to summary 

e importance o f f actual premise is unde rlined by the 

t und e r Order 14 rule 2, the applicant's affidavit s 

ify the fact s . These facts are verifi e d by r eference 

tat e ment of clai m (MAY -vs- CHIDLEY, ( 1894 lQB 4 51) . 

e fact that d e fence was served does not, in my vi ew, 

he plai ntiff from se rvi n g a statement of c l ai m f or 

of Order 14 a nd t h e trial. It must b e r e membered that 

served as a matter of rule. A d e f e nd a nt cannot 

fen ce before a state me nt of claim h as be e n served on 

der 18 rul e 2 presupposes that a defe nce will b e served 

tat e ment of c laim has been served . The course of the 
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dant where a sta teme nt of claim has not b ee n served is not 

rve defence .bu t to apply to the Court to dismiss the 

tiff's acti o n for want of prosecution under Order 19 rule 

MADE in Ch a mb e r s Lhi s 16t h day of Dece mb e r, 1992 at 

re. 
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