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JJJIYLLIS NTABA 

Z IONE NTABA, PJLILA NTABA, 

UZA YANI NTABA, and SUNGENI 

NTABA (infant s suing by lheir 

next friC'nd, thC' 1st Plaintiff 

and 

'/'II/•,' n'U:-,'/'Ff•,'.'-; OF Tf/l•,' COMM/•,'PC!/1/, 

U/I N!,· CW MIii.ii 14 / f-JFNSJON FUND 

Tl If PEP SONA!, !N,'Pl2HSENTA Tl VES OF 

'J'l/t,' CS7'/l'J'f,,' UF GEOl-cGE JUSTI CE 

MA URICE NT/18/l (DECfA SED) 

The lion. Th0 Ch i ef Ju st i ce 

Msi sha of counse l for th e pla inllffs 

LAINTIFF 

Saut i r>f11ri of co un se l for t h e 1st defendants 

(h irambo) 

Ch ilw tJa ) 

l?ULING , l 
• '"J\'..~, S. 

Jt~J 
t !~, 

.. ~. 
Thi :::. i s ;=in ar>p licat i on by summon s seek ing" an OrdC'r for 

. ' 
nionI cs c/uC' und0r' t lw Commeccial Bani< Pension_.c F'und. Th e 

den'c1S C'd, C0org e .lu s t ice Mauz0 ice Ntaba, was a .;member o[ I.h e 

/JC'n s i on Fund C' s l.1bl i shf'd by lhe Commecc i a l Bani< · qf Malawi. Th f' 

Fun d .-; 1vhich acc1'11<'cl <1t hi s rf pa th were in t,h e"11 h a nds of t h0 

Co11111H' t"<·lc1/ F?an/- of Mi1/;1w i a s Tru stees o f lhe Pe11·sion Fune/ they 

ope r a t e . Tho se fund s were paid over lo the fl~ecutors o[ the 

dPcea Sf'd . '. fli 
l -1' :·· 1 
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,fr -~ ?"'~'-
,·,{,{', ·. ·.~ 

I·,~ :fftk . ii~ ' i· ,, ,/\ .. 

i "!i-1"'i'..f ~1,J/"3;r1it , .'f''.1. 
!{~'}lr :•~\~~t~::~:t.?~ : \ ·\). 
,. , '-·!..-·'it..:t· ~~l,· .. ' .,.· 1 - l ~ 'f._ r0 L 
: f !;~?if~f--~'iJ1 \~ 'f . t·:.-,~:~·:, 

t hi s applica t10n s cel<S an,'. oi&~r)I~.:.,drcla)Jl~' . .'tt!1er th e tru s t: 

fund s from t h e Comm er c Ja l B ank of ·M,a la °':~{ f , 1 which · we . :; in th e : hands 
• ,\' I ~~ •• ~~~:t••-o •. ~ • t.t; ✓ - • } .!;- , , 

of the t ru s tees o f th e fund, s hotfl
1
~ :. -~~::• Ve < b e.en ':Ji~ , over lo tlw 

Execu t or s o f th P f\'s t a l:r' of 1 ate Georg~,t;, Vu s li ce Maun' e Nt a b a . An d 

second ly , the app li cat i on _see l< s a n ;~r1~t' _to d eclt> .th a t t h e said 

fund s wE' r'c erron eo u s ly pa id over t o f /l; t,sa 1d Ex ec tiflJ,t;;.f a nd th at the 

fund s s h ould b e r epa1d l o th e Tru sJ_f{eS wh o s h ou,l ., ,d ea l w1 t h the 

fund s accordin g t o th e Co n s titu t io~ l ~~nc;IJ, R ul es of ) ~ ,'. fund a n d for 

th e b e nefit o f thP pl a intiffs . ·1 
•\':'·· ~-Jjkj fl. ,; r:'f1•; .. tt • /., · 

J ,H: ( ~,,f'J~f'.;;>1 ;i:;_-;~:;•; ,t.JFf.tff~f·:~ ~- "{;•~· 
•·J~· ;_ ~~t]JJi(\·~ ':.-~-.~-~-\}~'~ ·:, r~' 

All the p a rties are agr eed ·th;~,t~ _t~~-
0

fund s, ef/~ :jrnd t h .at they 

were paid over t o t;h e /:'x~c u tors . \T/J,~Yj. ~~ r.th er :··a lf,1'~~~,tf.i~ t the funds 

:c:. houl<I no/ hav0 h cen j)c, Id ov e r to o,~ ,;E,x c u(:or s b~_c; se t h ey d o not 

fo rm p,, l'I of l h e t:e n e 1°a l es t a t €' o [ th e··. d e~eased. ~ 

:1;;:0t· r 
Un d e r th 0 /2ulPs a nd Co n s tit;J t i o.,1 o f lh e Cqm_. trc i a l 

Ma la1v i fl 0n s lo n Fune.I d a use 3(6 ) of ~J h ose ru les q jt ects 
•.•. • ,I ....... ~ 

Bani< o[ 

t h at th e 

fu n d s arc ves t ed in I h (' Tru s t ees of . th~_'t P e n s ion Srhf;rpe 

25 d i r cct s the ma nn er in whic h . t):it;_!~'\[unds payf j.e 

Pen s ion Fund s h a ll be dea l t with bi ,,i h i :{ Tru stee~~.I~fi..ir e 
b h I f t · 1 d 1 id ;.; ·~.f'·· 1 '_,,,,, , ,. 

mem e r a s <' a wJC ow a n c 11 r ,1r,,~\lt.~it':'i· -.:'. ;i•,-;tf , .: '.:· 

a nd r.laus e 

ou t of th e 

a d eceased 

-~~ <1 ,.:.";,'. ' 

Mr Sau t i Phi r i, wh o ap pea red ,'.Jar th e Tru ;5 t~e·s, h as slate d 
.t',?- .. , 

that th e fun ds wer e e rr·o n eou s ly paid ,.over t o t h e Ex tf ''utors and t h at 
,•·· '!if" · ',•I'., 

wh e n th e Tru s /C'e s di scover ed th e mistc;1.k e a n e quiv/i)e nt a moun t of 

mon ey wa s pa id ove r to th e b en ~li~}ari es . THt : Administrator 

General, who 1 s a c o-exec utor, wh i l e :1on cedin g t~l~: th e fund s do 

not form p a rt o[ th e ge n er a l es tat e of• th e d eceas~d j : h as h e l d on 
• •. '!i • .• 

to th e fu n d s beca u se h e was waitirig ~_ ·for a Cour f "::()rder t o d irect 

whlch of t h e tw o docum ents was more· ·effective namely the Pen s i on 
. ,; 'I'. ~ ... ' · :t:I 

Fund Con s t i tut i on & l11ules a nd 1:' tfie ; 9,/fidavit •~ execute d b y the 

<lc ceased lrnown a s PN 2 in the s e ·_' P1:P9tedings . '_:,, ;H*!~ '.,1:nfo~me d this 

Cow·t that t h r co--ex Pc u I ors h a d _d1ffer,ent v 1ews C,, .d l?r '.' th e 1 ss u e a n d 
if . . •~· .. 

th a t the' f<1ct th a t th e t '< ' a re two counsel ~.app ea ring, foi} th e e x ec u tors 

e xp la in s t h e diff0 1'en cc o [ op inion that ' ex i s t s . Th:~ Administr ator 

Ce n e1·r1l (uf'flwr informed th e court tHa ( hi s vi e w ,;h;s always b een 
;,. • I· ' 

th a t s hou ld the Co urt OI'der a r e fund '.~he wo uld r ai'. s f --n o objec llon s . 

Mr Chilw pa al s o h as a s imilar lin e of / arg ume nt a lth,p_Jgh h e himself 
. ••·~ ·n• .,1if 

conte nde d th a t i n vi P.w o[ PN 2 the ',, Tru s t ees w.·r/r'e entitled to 

tra n sfe r th e fund s t o th e Executors .:f:·~jn my v i e iv } ~·althou g h t h ere 

wa s n't muc h arg u me nt o n it, PN 2 does ;. not a H ec t ;,' t h e. s t a tu s of t h e 
I • f , 1,: 

fund s und0r lhf' Pe n s i on Sc h emE' , and -;' it i s doubtti:il wh e th er th e 
.. ,-·. '.'ti"'' 

dPceasP d, aga rn th e r e wa s n o fu11 argum,e n t on this, :_"'¼ix a s en t itl ed to 

mak e PN 2 l~"-1°'.1,•' ~ 
'· 

. ' 

't';,~ .. , ···I 
, +J,i;:~·t: 
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,; .. _~\. ' 

dirPcl in g how the funds should be d0olt with. f .;_ m my judgment, 

when thP decPa sed became a memb C'r' of the ::t/"Pision Sc h eme h P 

a cc0pted the t erm s 

hi s dPat h , would 

, ·1· 

a nd condition s on which the fµf1,:d'/S, accru ed after' 

b C' d ea lt with and whether :_;h' ~ was enti th•d lo 
I :"'.::-·· 

digrC'ss from tho se rul es r emain s a moot point. J" t< -

Duties of Truslees are imperali vP a nd the : l:I r equires strict 
.A.i;: 

comp ! ia nee with the l crms and inst rumen ts whidH':' ere ate the l rust. 
1J •·· 

The sta ndard r e qulrPd is that of exacta diligentja and failur e l o . ..;,, 
comp ly with it may 1°0nder the tru s l C'C'S li ab l e fori _f?reach of trust. 

It 1.c; lh C' duty of f/,e tru s tees lo cfc,,11 wilh tJ:ieiJ)pension fu nd a s 

di1·C'l"IC'cl by clau se 25(!,) of th e Pen s ion Sch eme . ;;~, A'f)deed one of /,h e • 
.\J', ~ 

du/ ]C' s of a tru s tee 0 11 becoming a I , ·u s lcc i s to ,,,.'P,feserve · prop rrly 

subjC'c l a lw ays to th e power of in v c0 s tm ent. J'fha[11 s ati s fi ed that 

thC' I rustC'PS were n ot entitled undPr I hP Nules <=!-,Pd Con s itu tion of 

the Pension Sc h C' me lo pa y over the funds lo the · Executors . The 

HxC'culors wpre adv ised that /,h e Funds tlwy had rPc eived from 

Commerc ial Bani< of Ma law i wcrC' tru s t fund s a nd:".thal they formed 

no part of t h e decea s e d es tate. ThC' Lc'xec utors were made aware of 

thi s fact on 19th of Decemb er, 1991 but in spite 0·;ti that lrn owl edge 

the Admini s trator Genera l, who i s a co- executor, ';;9.qntinued to hold 

on lo the funds. I am sa lis(lPd a nd I firid that h ad the 
J.,1 ' 

Admini s trator Ge n eral so ug ht l eg a 1 advi ce a nd ha,d, h e don e so it 

would h ave b een ap p arent to him that the /'ftunds ha d been 

tran s ferred to him Ill breach of tru s t. He never , did that a nd 111 
i ~~ 

my v1cw th ese proceedings h ave b eC'n necessitated~,, by his refu sal to 

handover the mon ey to the trustees. !;; . .',i 
l l i. f 

l '!'I, I 

As I have alrC'ady indiciated ea rlier in thif Ruling wh e n thC' 

tru s t C'e s discovC'red I hC' error they /,,1d made th~y t acted promplly 

and p a id to thP b f' nC'ficiaries a simila r amount f :,;~ . ; Th e holding of 

thc' Sf' funds by I hC' Administrator General has deprived th<:' 
i ' bc,wfic ia riC' .s of lhC' oppo urt,unit-y to ('arn someJ ,,ipterest on those 

funcf.c; . !1ccordingly, it i s ordered tl1i1/ those [~rids which acrrued 
l - ~ 

rn lh<' pcns10n sc hc' mC' on the deal h of th e deceased, s hould nol 

ha vc bC'C' ll pa id to t lw executors bcrc111 .se th Py form ' n o part of l hf' 
t,i 

i 
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Jt- i s fu r/her 01°der·ed Iha/ I h e funds which th e 

1s s till ho/cling whlcl1 camC' from th e tn1 s l eC's 

_<.; h O LI I cJ /) C' p cJ i c/ b a < f< / 0 / h e t r'Ll SI C' C' ,c; 0 f I he 

.. ~ . ·, . 

',h,;.,l 

Adn .. s t-r a tor (7f' n C'r,1I 

or th~ ; p c>ns i o n fund, 
~t. , 

f)('n;~ '.ion sc h C'mC' with .,, .. 
intc·rC'.s l to I·u n from " th e 19 th of Dcc f'mbC'r 1991. Th.~'r a t e or int c' r·e s t 

1,1 ill be• delC'rmincd l atc-1° . The Admini s tra tor Gen<'rai ! ' b ecause of In s 
·.'\,._, 

dC'lc1y 111 rc,funding 

n a l ur'C' and s tatus 

thi s appl1calion . 

the money 

of It. , ,v iii 

in sp1/C' of hi s l<nowl~dge o f th f' true 
.~\",:;_ 

per sonally b(' a r co~'-s occa s i oncc/ /; y 

(')\ 

/1/ade in Chamhf'r :-.; thi s "J / o.; f cl ,1\· o( flfarch, 1 rit 

12 . J\'.' Banda 

CHIEF JUSTI CE 

}f~·· 
#,;:,/ ,. 

·~r..{ 
•,t. ;y.-, 
'.':,.'h 
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