INTHE HIGH COURT OF M

PRINCIPAL REGISTRY

CIVIL CAUSE NO. 52 OF 19

BETWEEN.:

PHYLLIS NTABA
g SO
ZIONE NTABA, PILILA NTABA,
UZAYANI NTABA, and SUNGENI
NTABA (infants suing by their
next friend, the 1st Plaintiff

and

THE TRUSTERES OF Till; COMMIEERCIAL
BANK OF MALAWI PENSION [FUND

THE PERSONAIL REPRESENTATIVES OF

THE ESTATE OF GEORGE JUSTICE %

MAURICE NTABA (DECEASED) 2ND. DEFENDANTS

Coram: The ion. The Chief Justice
- Msisha of counsel for the plaintiffs
Sauti Phiri of counsel for the 1st defendants
Chiramho) 5
Chikopa ) ol counsel for the Administ PS
Kalimbuka Gama, Court Clerk. :

RULING

~an Order for
- Fund. The
nember of the
Malawi. The
hands ol the
ion [Fund they
ecutors of the

This is an application by summons seeki
monies due under the Commercial Bank Pension
deceased, George Justice Maurice Ntaba, was a
Pension und established by the Commercial Bank'
funds which accrued at  his death were In th
Commercial Bank of Malawi as Trustees ol the Pen
operate. Those funds were paid over to the E
deceased.
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This application seeks an orde ' declare \ ther the trust
funds from the Commercial Bank of 3 Which' in the hands
of the trustees of the fund, shouﬁl,‘ over to -the
Executors of the Estate of late Geor‘ _ ‘ Ntaba. And
secondly, the application seeks an. e J that the said
funds were erroneously paid over to t and that the
funds should be repaid to the Truste deal with the
funds according to the Constltulzon{ fund and for
the benefit of the plaintiffs.

nd that they
fhat the funds
‘they do not

All the parties are agreed "t
were paid over to the Executors.
should not have been paid over t_b
form part of the gencral estate of the

rcial Bank of
ects that the

Under the Rules and Constitu
Malawi Pension [Fund clause 3(6) o.
funds are vested in the Trustees of :Ath' i Pension Scheme and clause
25 directs the manner In which out of the
Pension Fund shall be dealt with by, the: wihiere a deceased
member has left a widow and childr :

Mr Sauti Phiri, who appear:é u. s, has stated
that the funds were erroneously paid: — ' itors and that
when the Trustees discovered the mis lent amount of
money was paild over to the "Administrator
General, who Is a co-executor, ; ‘the funds do
not form part of the general estate ‘0 . dyii: has held on
to the funds because he was waiting rder to direct
which of the two documents was ‘mor ]y the Pension
Fund Constitution & [Rules ! ted by the
deceased known as PN 2 in 3
Court that the co-executors had dif
that the fact that there are two coun aring. ‘the executors
explains the difference of opinion -t\_é Administrator
General further informed the court ti always been
that x‘hould the Court

contended lhal in view of PN 2 the"' Trusfees Wre entztled to
transfer the funds to the Executors. ‘ew,: although there
wasn't much argument on it, PN 2 does: ect ‘the status of the
funds under the Pension Scheme, ; whether the
deceased, again there was no full argument on this as entitled to
make PN 2 g '
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directing how the funds should be dealt with.
when the deceased became a member of the ‘|

my judgment,
Pension Scheme he

, accrued after
iwas entitled to

accepted the terms and conditions on which the fi
his death, would be dealt with and whether
digress from those rules remains a moot point.

w requires strict
compliance with the terms and Instruments whichiicreate the trust,.
The standard required 1s that of exacta diliger;l- a and failure to
comply with it may render the trustces liable forkbreach of trust.
It is the duty of the trustees to deal with th ension fund as
directed by clause 25(4) of the Pension Scheme., ndeed one ol the
duties of a trustee on becoming a {(rustee 1is tos _{:’*eserve-propm*ly
subject always to the power of  Iinvestment. 1% satisfied that
the trustees were not entitled under the Rules and Consitution of
: Executors. The
Executors were advised that the [funds they h?{d received from

s

the Pension Scheme to pay over the funds to th

Commercial Bank of Malawi were trust funds andéthat they formed
no part of the deceased estate. The I’xecutors were made aware of
this fact on 19th of December, 1991 but inspite of that knowledge
the Administrator General, who i1s a co-executor, f?ﬁgntinued to hold
on to the funds. I am satisfied and I find that had the
Administrator General sought legal advice and had. he done so it
would have been apparent to him that the funds had been
transferred to him in breach of trust. He never:did that and in
my view these proceedings have been necessitatediby his refusal to

handover the money to the trustees.

As I have already indiciated earlier in this Ruling when the
trustees discovered the error they had made thg{g acted promptly
1 The holding of
these  funds by the Administrator General 11 deprived the
beneficiaries of the oppourtunity (o carn some:j'i’ifn:terest on those
funds. Accordingly, it 1s ordered that those [unds which accrued
in the pension scheme on the death of the dec ed, should not
have been paid to the executors because they fo no part of the

and paid to the beneficiaries a similar amounti:

deccased estate.




4
a
r

It 1s further ordered that the funds which the Adm_;l,g@sfra(or General
1s still holding which came from the trustees of t@%pension fund,

should be paid back to the trustees of the /)(*h?ﬁ‘gon scheme with
interest to run from the 19th of December 1991, Thes rate of interest
will be determined later. The Administrator (,}'onoréz‘;g”" because of his
delay in refunding the money inspite of his l<noW‘A:;dge of the true
nature and status of it, will personally becar (*05&5 occasioned by

this application.

Made in Chambers this 31st day of March, 79

Blanyvre,
/é/@p

R.A. Banda
CHIERF JUSTICE
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