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IN THE HIGH COURT OF MALAWI 
LI LONGWE DISTRICT REGISTRY 

CO NFI RMA TION CASE NO. 273 OF 1991 

THE REPUBLIC 

versus 

ATHU MAN SHABA N! 

From th e Resident Magistrate ' s Cour~ at Karo~9,4 
Crimi na l Case No . 82 of 199t 

CORAM: MTAMBO , AG. J . 

Fo r the State , Nyirenda , Senior State Ad vocate 
Ac cused , absent , unrepresented 
Ch ilongo , Official Interpreter 
Mr s . Manda , Court Reporter 

ORDER I N CONFIRMATION 

At human Shabani , a Tanzanian , hereinafte r referred 
to as t he con vic t, was arraigned before the Resident 
Magis tr ate' s Court sitting at Karonga on a charge of, and 
I quot e : 

"I mport i ng and possessing goods contrary 
to Customs laws in contravention of s .134(a) 
as read with s . 142(b) of the Customs and 
Excise Act . 11 

The partic ul ar s of the offence read : 
11 Athuma n Shabani on or about the 26th 
day of Ju l y , 199 1, at Kaporo Customs 
En try po in t, in the district of Karonga , 
im ported and was found in possession of 
prohibited goods to wit, ei ghty-two 
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was sert~nced to a fine of K3OO or 12 months in jai l witJ 
~trd lajo~r 1r default of the fine witn a furthe r oroer 
that tne bales cf clothing, tne suoJect matter of the c~arde. 
je forfeited to the Govern ment of Malawi to oe disposed by 
t :·, f: C o n t r o 1 l e r of C u s t o rn s a n d Ex c j s e i. n t h e ma n r; e r ,7 2 o e em s 
fit. He p~id the fine and the matter ~as set down to 
con~id2r tne propri ety of conviction and sentence . 

T02 orief facts ar e that 01 July tb, 
convict arrived at Kaporo :ustoms Post in the district of 
~a~ong a Grivlng a loadea truck, where he decl6red to have 
only c~rri2d bags cf malt from Tanzania, 0n inspection 
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ths □ revisions of the cu stoms laws. Such Ga/ not be said 
to ha~e oeen the positron ln the pr~s~nt case as there 
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issu ed in terms of paragraphs 3 and 4 of the Con troi of 
Good s (Im port and Export)(Commerce) Order made under 
regulatio n 3 of the Control of Goods ( Import and Export) 
(Comm erce) Regulations . Under paragraph 5 ( 1) ( b ) of the 
said Orde r , i t is an offence to import into Mal awi used 
cloth i ng wit hout being a holder of a li cence . It would 
seem ther efore that the provision under which t he convict 
could appr opriate l y have been charged should ha ve been 
the one ab ove as read with s . 6 of the Contro l of Goods 
Act in th at he can be sa i d to have imported used clothing 
with out bein g a ho l der of a licence to do so . 

Und er s .150 of the Criminal Procedure an d Evidence 
Code a conv ict i on of an offence not charged is permissible 
but only i f s uch offence is both minor and cogn ate to that 
charged - see the cite of Republic v. Mang ' anda (1971-72) 
ALR (Mal . ) 448 0 Suc h, however , does not seem to be the 
position i n the pr esent case . Whi l e the offence i s 
obvi ously mino r to t hat charged , it cannot be sa i d to be 
cognate th ereto and , f or this reason , may not be substituted 
tehrefor . 

I ha ve quashed the conviction and set aside the 
sentence which must mean that the money which ha s been 
paid by way of a fine and the forfeited goods are to be 
returned to t he convict . And I so order . 

Th e convi ct has presumab l y since return ed to his 
native la nd if i t were not for which I would ha ve ordered 
a re-trial fo r the r eason that the ev i dence dis clo ses an 
offence othe r th an that alleged in the original particulars. 
Such an or de r, which must necessar il y specify th e period 
within wh ich to commence the re - trial , would, however, 
be futile an d in stead I make such an or der as may be 
possible for t he State to bring a fresh charge a9ainst 
the convi ct whenever it can . And it is so orde red. 

PR ONO UN CED i n open Court this 31st day of August, 
1992, at LI LO NGWE . 


