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IN THE HIGH COURT OF MALAWI %n%viagﬂ}{‘?gﬁﬁx
PRINCIPAL REGISTRY N An
CIVIL CAUSE MO.50% OF 1988 | ot
o 4
BETWEEN:

ANDERSON W. SOMARJE .(...ccvnne sssswssss PLAINTIFF

THE RESERVE BANK OF MALAWI ............ 1ST DEFENDANT

AND

THE ATTORNEY GENEBAL +..oveveeescenesee 2ND DEFENDANT

«

CORAM: TAMBALA, J.
Plalnflff present, unre@resented
Mpango, Counsel for the First Defendant
Chigawa, Counsel for the Second Dafendant
Chigaru, Official Court Clerk .
Phiri, Court Reporter

JUDGMENT

The plaintiff, who appears in person, brought this suit
against both dpfendants claiming against them the following

remedies: -

(1)
{2}

(3)

{4)

(5)

Recovery of his house built on plot No. NY.367
in Chirimba in the City of Blantyre;

Damages amounting to K15,000.00 in connection
with loss of Insurance Policy No.308259;

Damages amounting to Ki8,000.00 for unlawful use
of the house for a perxod of two years

"calculated at the monthly rent. of K750.00;

Damages amounting to K7,000.00 for damage to his
motor vehicle and other mersonal chattels;-

Damages amounting to X52,340.00 relating to loss
of salary from 6th Warcas 1976 to 5th July, 1988
plus gratuity calculated at the rate of 25% of
the total salary.
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(6) Damages amounting to K35,000.00 for causing him
and members of his family to live in fear and
anxiety and also for "'misvepresentation in the
face of reasonable persons®.

The pleadings suffer a great deal from lack of clarity.
It is very difficult to discern the causes of action on which
the plaintiff's claims are based. Since the plaintiff is not
represented by counsel it may not be fair to speedily dismiss
his action on the ground of bad pleadings.

It is now pertinent to turn o the evidence as it may be
of some assistance in discovering the causes of action on
which the plaintiff's case rests. The plaintiff told the
Court that he had previously worked for the Malawi Civil
Service from which he retired in 1971. He had risen to the
rank of Chief Executive Officer in the Ministry of Finance by
the time he retired. He got employmeni with the Reserve Bank
of Malawi soon after the retirement. His new employers gave
him responsibility over the banking hall, the Accounts and
Notes and Coins Sections.

In 1973 the plaintiff secured from his employers a loan
of K13,139.64 for the purpose of building a house on plot MNo.
NY.367 in Chirimba in the City of Blantyre. As a condition
for being granted the loan he was required to obtain an
insurance policy for a capital sum of K15,000.00 which would
act as a security for the housing loan. The loan attracted
interest at 2% per centum per annum. According to the
plaintiff's pleadings the total principal sum with interest
would immediately hecome payable unon the resignation, or
dismissal on misconduct or detention of the plaintiff.

Mr. Mambiya and Mr. Chikapa, then Deputy General Manager and
Assistant General Manager of Reserve Bank respectively were
aware of the terms of the loan agreement.

The plaintiff comnleted construction of his house in
September, 1973. He said that Mr. Mambiva and Mr. Chikapa
became jelous and hostile. They were provocative and ready to
find faults with him. They tried to find grounds which could
cause his resignation or dismissal from the Reserve Bank.

About November 1975 the plaintiff was #old confidentially
by the General Manager of the Reserve Rank to prepare himself
for the move of the Reserve Bank from Blantyre to Lilongwe.
On 5th January, 1976 he was called to the office of the
General Manager. When he went there he found two special
branch police officers. They told him that he was wanted by
the Commissioner of Police. He was taken to Southern Region
Police Headquarters where he was told that he was under
detention. He was sent to Chichiri Prison. He asked the
Officer in Charge Special Branch Police why he was detained.
He told him that he did not know. He was transferred to Zomba
Prison after two weeks.
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On 25th February, 1976 he was released. hie Police told
him that they failed to nrove the allegations made against
him. They said that the reporis made against him originated
from his office and were actuated by jelousy. He went to his

house where he was told that he should not go to his place of
wark.

About the end of February, 1976 he w@s asked to repori at
the Reserve Bank. He weni to meel Mr. ambwya at his office.
Mr. Mambiya told him that the Central Bank could not keep in
its employment a person who had been detained. He asked him
to submit his vesignation. Knowfﬂg that the sums outstanding
on his loan wi the [eserve Bank would become due and payable
upon resignation he tried to resist; bui Mr, Mambiya insisted
that he should resign. UHe told Mr. Mambiya that he would not
give up nis house and wanted to seek clearance from the
Government as he was not satisfied with the legalitv of his
detention; he was also not satisfied that his detention
warranted dismissal from his employment.

o £

In 1978 he wrote a letter to Malawi Congress Party
National Headquarters; the letter regquested that his matter
should be taken to the Minister resvponsible for the
preservation of public security for consideration that he
should be cleared and be a free man. The reply which came
from the Malawi Congress Party MNational Headquarters was that
he was dismissed from his employment because of theft of a sum
of X50.00. That was the first time that he heard that he was
locked up for the theft of K50.00. He wrote back saying that
he was amazed that it was all@g@d that his detention was
related to a case of theft. le requested for a meeting. The
request was granted.

A meeting was held in Delamere House. Presenit at the
meeting were Mr. Bakili Muluzi, then Administrative and
Secretar y General of the Malaw1 Congress Party, Mr. John
Tembo, then Governor of the Reserve Bank and the plaintiff.
The matter was discussed and at the end of the discussion
Mr. Muluzi said that he was taking the matter to His
:xcellency the Life President the LOllOUlﬂg day. While he was
waiting for the President's decision Special Branch Police
Officers visited his house on 5th February, 1979. They
arrested him and took him to Chichiri Prison on the order of
the late Kamwana, then Inspecior General of Police.

About March, 197¢ he was called tc Southern PRegion
Police Headgquarters where he mer Mr. Kamwana. The latter told
him that he ordered his arvest on the instructions of His
rxcellpncy the Life President following a2 report submitted to

n by Mr. Muluzi. The plaintiff told Mr. Kamwana that he was
telling a lie because his petition could not cause the
President to order his arrest. le was taken back to prison.

On 18th September, 1279 Mr. Kas
and interviewed the Ulaldtlff He
about his position. He was told that

mwana vxsxsea the prison
sked the Inspector General
there were people who
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were still jelous of him. In October, 1979 the Insnector
Geneval came back “o the prison. He relezased 95 prisoners who
included remanded prisoners and those who wevre on detention.
He was not raleased, He was told by Mr. Kamwana thar there
were people who were still jelous of him. The plaintiff told
the Police Chief that it was wrong to detain a person on that
ground. He was rveleased on 25th February, 1980,

It was the evidence of the plaintiff that while he was
in detention Messys. Wilson and Morgan brought a Writ to the
office of My. Billy Gama then Assisfant Commissioner of Police
and Officer in Charge Police Southewxn Pegion Headguarters for
the purpose of serving it on him. He was called from prison
and served with the writ in the office of Mr. Billy Gama. He
contends that the service of the wrift on him in those circum—
stances was unlawful.

Hle said that when 1ie was released from prison he found a
ruling that he should repay the outstanding debt to the
Resevrve Bank. He made an application before a Judge of the
High Court. The application came before Justice Skinner C.J.
as he then was. Tne ruling was that the house, the suir ject of
Lhe loan, should be leased and the venrs should go towards the
repayment of tihe loan and the balance should suppor:t him. He
was unable to find a suitable tenant. In 1985 he was summoned
before the High Court when the Reserve Rank applied to the
Couri that the house should be sold and that ihe proceeds of
the sale must be applied towards the repayment of the loan.
Justice Unyolo eventually made a ruling in favour of the
Reserve Bank and ordered that the house should be sold on
opublic auction. The plaintiff was ejected from the house on
19th August, 1986.

After the plaintiff concluded giving his testimony
counsels for both defendants made a submission of ro case to
answer. They elected to call no witness to support their
case. I bear in mind that a submission that the plaintiff has
failed to make oui sufficient case recuiring the defence to
answer may be made if no case has been established in law.
That would he the case in a case of public nuisance if the
plaintiff fails to give evidence showing that he suffered
special damage. The same plea may also be made if the
evidence adduced by the plaintiff is so unsatisfactory or
unveliable that the court should hold that the burden has not
been discharged: See Supreme Court Practice paragraph 35/7/2.

Regarding the claim for the recovery of the house built
on plot No. NY.367 in Chirimba, Blantyre, counsel for the
Reserve Bank has pleaded the doctrine of "res judicata'.

There is evidence from the nlaintiff hiwmself that following an
application by the Reserve Rank Justice Unyolo made a ruling
that the house should be sold and the proceeds of the sale
should be applied towards repayment of the plaintiff's out-
standing loan with the Reserve Bank. The plaintiff was
ejected from the house following that vuling. He did not
appeal against that ruling. fie plaintiff has termed Civil



Cause No.150 of 19279, in which the ruling was made, unlawful.
This shows that the nlaln.'Ff is a confused person. I have 2
feeling that he has a wild temper. He is capable of calling a
decision of the High Court of the Land unlawful W1rﬂcwt
challenging it in an anppellate court. In civil proce ngs an
unsuccessful pavrisy Jamvew xtom cnallenglng the
correciness of jud nenL ] i nim im subseqguent
proceedings. He ig by the xocthne of
'ves judicata'l, This gfropaﬂl by
judgment or estoppel per e Phipson on
Evidence, 13th

Counsel for the Reserve I . this Court during his
submissions that since the Co ‘s ru ing the house was sold
and it has subsequently ¢namﬂna sever hands. The plaintiff
does not seem to dispute that the was sold following the
Court's order. I am satisfied that the plea of ‘res Judxcana
succeeds. The plaintiff's claim £ > vecovery of the house
built on plot No. HY.367 is dismic

The plaintiff seems also to be seeking damag@s for
unlawful dismissal from his @mmiaymani with the Reserve Bank.
According to his testimony he was resquested to submit his
resignation in March, 1976. He instit h““d the present
DrOC@dengg in Sep?emhe 1288 uhdh Wes OVer 1? years after
he stopped working for rhe Heserve Bank. Both counsels have
submitted that the plaintiff is debarred from bringing an
action for unlawful dismissazl by section 4(a) of the
Limitation Act. I have examined the relevant provision of the
Limitation Act and I am satisfied that the period limited for
br1n¢1ng an action of this nature 1s six yeavs. The plaintiff
is firmly caughr by section &4(a) of the Limitation Act,
Cap.6:02., He cannot succeed on this claim.

Then in the course of giving his evidence the plaintiff
said that Mr. Mambiya r“@u&st“& him to resign because the
Reserve Bank could not retain in its ommloymﬂnu a person who
had bezn detained. He did not say that the Reserve Bank
dismissed him after he refused to resiszn. He said that he
regarded the request that he should resign as being tantamount
to a dismissal. There is no evidence, in my view, showing
that the plaintiff was dismissed {rom hxs employment. He did
not produce before this Court a lettfer of dismissal. 1 have a
feeling that he tendered his ves ion as he was requested.
I am not prepared to vegard resi ion under those civcum-
stances as being tantamount to d gsal. The plaintiff was
given a choice to resign on his own or to be dismissed. e
chose the former. He cannot take advantage of the latter for
purposes of bringing a suit against his £ormer employers. [
am satisfied that the eviderce adduced by the plaintiff failed
to make out a case of unlawful dismissal. The plaintiff's
action based on this claim fails and is dismissed. The claim
for damages for loss of insurances policy is closely connected
with the claim for unlawful dismissal. This claim is statute
barred and it must fail. It is dismissed.

.
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The claim in connection with damage to a vehicle or
vehicle parts was not substantiated by evidence. The
plaintiff simply gave no evidence rvelating to this claim. T
elaim for K7,000. Gu is dismissed.

i

he

The clainm
cannol succeed.

vent amouniting to X18,000.00

Court ordered the house te bhe sold
by public aucti the proceeds of the sale should be
paid to the Reser there was no house available for the
plaintiff which could ba let out by bim, Then the plaintiff
told the that he was failing to find a suitable tenant
for the i He now cla mms rent for the house for two years
at a monthl: ‘vent of K750.00. The plaintiff seems to
contradict himself. His own evidence contradicts the

pleadi n»u« He has failed to @srablj lh his entitlement to the
sum of K16,000.00. FWHis claim for this amount fails and it is
dismissed.

The plaintiff’s action against the second defendant is
based on alleged breach by Mr. Kamwana, then Insnector

General orf Malawi Peolice of a civil duity owed to the
plaintiff. is contended by the plaintiff that Mr. Kamwana
had a duty to report to the Minister responsible for the
pfese 3-i¢n of public security each time that he was

said that the Inspector Ceneral failed to

duty.,

I must say that I have grave doubts about the legal
basis for this civil duty o report a detention te the
Minister responsible for public security. The fivrst detention
covnwed only 41 days WhLCh is just about six weeks., It would
seem o me that this period was necessary to enable the Police

to carry out 1nvesL3warlons before deciding whether a
recommendation should be made to the Minister responolble for
public security to mak@ a detention order in terms of
regulation 3~{‘) o Public uecu*““y Regulations. I am
satisfied that the conduct of the Police cannot be faulted in
respect of the first detention.
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regards the second dat @n“'Oﬂ the plaintiff was kept
dy for about a year and three weeks The Police had
reful with the plaintiff since he was being detained
« time. Their investigations had to be thorough.
in my view entitled to keep him for that length of
they finally released hGim. As I have already
said, the p iff seems to be a person of unruly temper. He
probamiy provoked both detentions and brought the CONnsSeauencas
of such detentions upon himself.

ﬂ o mo»
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I am also Jatlsfjoa ?naL any action brougnht against the
second defendant is, on the facts of thls case; statute barred
i £ section 4-(2) of the Limitation Act, Cap.6:02.
in mind that thie is a civil case and the duty
axnfli to establish his case on a mera balance
ties. In the instani se I

@ I have been satisfied
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that the plaintiff has even failed to make out a case
requiring the defendants to defend themselves by adducing
evidence in support of their case.

The plaintiff's action is dismissed in its entirety.
The defendants are granted costs of this action.

PRONOUNCED in open Court this 12th day of September,
1991 at Blantyre.

m“ﬂ'»’)ﬁ, L'L
D.G. Tambala
JUDGE




