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CIVIL CAUSE NUMBER 880 OF 1990

e

BETWEEN:
RAINI KANI NANALAL NATHWANI .......... 1ST PLAINTIFF
CHANDULAL C. TANA wovmmmnenomnnnn, . 2ND PLAINTIFF
LAXMIDAS JAMNADAS KHODA «oovooonnnn.. 3RD PLAINTIFF
and
Ao Wo MTAWALT oo, ene ... DEFPNBANT
CORAM:
MTEGHA J.

Nyirenda of Counsel for the Plaintiffs
Makhalira of Counsel for the defendant
Kholowa - Court Clerk .0 1

JUDGEMENT

Lr the {i1th October, 990 I dismissed this application for
an interlocutory injunction. The plaintiffs were applying for an
order that the defendant, whether by himself, his servests or
agents or whosoever be restrained from recovering possession of -
plot BW 137 under a distress warrant until further order. 1
reserved my reasons for refusing to grant the interlocutory
injunction. These I do now proceed to give:

The brief facts of the case are these. The plaintiffs are
tenants of the defendant who owns plot No BW 137 along Sharpe
Road in the City of Blantyre. They have been tenants for at
least a period of four years. They were monthly tenants paying
their rent in arrears. The subsquently the property was sold and
on 18th July 1990 the defendant wrote to his agents - Property
Auctions Ltd as follows:

“I write to advise you that the above-mentioned praparty is to be

sold to Mr Demn. Therefore, please advise the te¥®®&s by giving them one
month's notice w to the end of August, 1990 i.e. 3ist August, 1990 to
vacate the premises ....".

On 20th August, 1990 Property Auctions wrote to the defendants in these
terms: W are writing to advise that the property which you are
tenanting has been sold by the Landlord to another party.

The new oaners would like to have vacant possession of the property and
in view of this, we have been requested to give you notice to vacate
the premises on or before 30th of Septamber 1930 ...".
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Mr Nyirenda has argued that indeed there was a tenancy
agreement which was a monthly tenancy, and the rent was payable
in arrears. Paid up cheques were exhibited to show that indeed
there was a monthly tenancy payable in arrears. This the defendant
agrees. It was, however, Mr Nyirenda's contention that being a
monthly tenancy, the plaintiffs were entitled to one month's
notice and that since the letter of notice dated 29th August,
1980 only reached the plaintiffs on 4th September giving them
notice to vacate by 30th September 19S50, the notice was not valid,
but had it been given on 1st September, it would have been valid.

It was also contended that on 14th September the defendant
went to the plot and demanded that the plaintiffs should give him
a letter to state that they would vacate the premises on 30th
September. This the plaintiffs did, but it is contended that it
was under duress. This note, which was written to the defendant
stated:

“Re Plot No BW 137 Sharpe Road BT

With reference to the matter or the above issue, we will vacate the
property by end of this wmonth as stated in your letter
(Property Auctions Ltd letter").

I do not want to go into details as to the effective date of
notice, but if Mr Nyirenda contends that if the notice had been
in the hands of the plaintiffs on 1ist September the notice could
have been valid, then he could equally have said that if the
defendant gave the plaintiffs up to 3rd October the notice could
have been valid.

Indeed, the plaintiffs continued occupying the premises
until the writ was issued. Again, while nol trying to hear and
determine the issue on affidavits, there is no proof that the
letter of 14th September was obtained by duress. It clearly
shows that the plaintiffs accepted to vacate the premises and as
such, even if the notice was defective, it had been accepted by
the plaintiffs to vacate the premises.

As Mr Makhalira had correctly pointed out, the principles
upon which the court will grant an interlocutory injunction were
outlined by Lord Diplock in the American Cyanamid Co v Ethicon
Ltd case (1575) AU 396. Thcsc were summarised as TOLIOWS:"

“(1) The plaintiffs must establish that he has a good and arguable
claim to the right he seeks to protect;

(2) The court must not attenpt to decide this claim on affidavits; it
is enought if the plaintiff shows that there is a serious question to be
tried.;

(3) If the plaintiff satisfies these tests, the grant or refusal of an
injunction is a matter for the exercise of the court's discretion on the
balance of convenience".

Did the plaintiffs have a good and arguable claim to right
they are seeking to protect? The answer is in the negative.
Even Mr Nyirenda did not raise this issue to show that the plaintiff
had a right to be in occupation for another 6C or S0 days. It is
quite clear that the plaintiffs knew that they were entitled to
one month's notice only and this they accepted. The plaintiffs
have not satisfied this test. I could not therefore grant them an injunction.



Mr Nyirenda also raised the question as to whether the
defendant was right to try to repossess the premises by distress
warrant. It is unnecessary for me to go into examination of the
propriety or not of the distress warrant.

It appears to me that the plaintiffs, in bringing this
matter to court were trying to buy time. This is clearly an
abuse of the court process. For these reasons, I declined to

rapt t injunction and vacated th unction which I granted
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MADE in Chambers this 31st day of October,1930 at Blantyre.
at Blantyre.
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H. M. Mtegha
JUDGE



