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CIVIL CAUSE NO. 529 OF 1979 N~
between
R.H. KNOWLES S 0 O S B RN R B RS R B A LY PLAINTIFF
and
T . HODGIS U T 0 SR R R B R EEE SR 15T DEFENDANT
and
J.K. CHINTCLO et s el vcee o et et eno et s e 2ND DEFENDANT
Coram: Jére J. T
For the Plaintiff: Kaliwo of Counsel
15t Defendant absent: wunrepresented ~

For the 2nd Defendant: Chitdza Banda ~f Counsel
Chimasula Phiri 6f Counsel

OFficial Interpreter: Xalimbuka/Kaundama

Court Reporter: Brown

JUDGMENT

The plaintiff claims against the defendants special damages
and general damages and interest on such damages arising out ~f
alleged negligent driving by the first deféndant of a motor vehicle
CA"4926 which resulted in the plaintiff's metor vehicle being badly

damaged.

The plaintiff's évidence is that at all =atérial timés he was
resident in Kitwe, Zambia, although at the time nf trial of this
action he was resident in Malawi 9

His evidénce was that while in Zambia he had arranged to come
and spend a holiday in Malawi with his family. They would be
staying at a cottage af the lake Belonging to W.C. French. They
would not be charged for the use of the octtaggc

In June 1978 the plaintiff arrived in Lilongwe ahd stayed for
a few days in the Capital Cify. He thén travelled to Blantyre,
wheré he ihtended staying From the 9th ~f June until about the 12th
or so, before proceeding to the lake.
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Around 9 r.m. on the 9th of June 1278 the plaintiff parked his
car; a Mercedes Benz EK 3565, and went into the Chinese restauraht
with his wife and family and some friends. They had just sat down
and were ~rdering the fo7d when a sccourity guard came to inform him
that his car had been damaged. He Went out with the Zuard and”
found that the car had been moved about fifteen Féot dAwn the road,
had mounted the pavement, and was facing up the rrad trwards the
Yount SAche Hnotel. There was condiderable damage to the vehicle.
This dam@ge had been caused by a orllision between his vehicle and
a Daihat su four=wheel drive, a utility vehicle, jeep type,

regiskration number CA 4926 This vehicle had not stopped after
the collision with the plaintiff's car but had Sontinued being
driven down Glyn Johes Road: unfrrtunately it ~verturned. The

plaintiff saw a Turdpean standlng beside the ovcrturned car, and he
présumed “that this man was the driver of CL 4926, This man was
Thomas Hodbes hé denied that he was the drlver of the vehicle,

ahd said thot prier to the acciddnt he had hired a Malawian drlver
to take him to Shire Highlands Hrtel where He was staying. It was
the plaintiff's évidence that Hrdges was completely under the
influence of alcnhol ahd he was eventually taken awdy by the
police. Cn the gide of CA 4926 was painted the namec Mchedwa
Sstates and the address in Ntchisi district. .

The plaintiff said tHat tho General lianager of the Natirnal
Insurance Company lent him a dar, which saved him a lot of money
and troubld. He said they could nrt go t6 the lake because they
did net know whén thHey cruld take up the cottage and W.Z. French
had”18t it 2o to somenne else. Instead they stayed at Club
Maknrkoln. The plaintiff said he paid K418.85 for their stay ~
there: see Exhibit 1. They alsc stayced at the lirunt Snrche Hotel
on the nisht of the 16th/17th Jine 1978 and for this hé paid
K64.93.  The plaintiff said from the 9th to the 12th ~f June 1978
they stayed at Ryall's Hrtel &Hd paid K64.987  On 24th June 1978
he and his family flew out from Chileka Airport and paid K222 for

the air fares. He said the tickets had boen last. He tn1d the
court that his vehicle was repaired by Malawi Hotors &t a cost of
K1,350.89. This amount represented a staff concession.

The plaintiff daid that as a result »f the accidént his
hnliday had been completely ruined. His wifc had come to Malawi
on her doctor’s orders, and as a recsult of what had happened she
was very distressed.

In answer to the court the plaintiff said they had booked the
o”tt%ge from thé 10th "to the 22nd of Junc 1978 They were zoing
to spénd the whole time there and then start driving Back. They
flew out on the 24th beciuse there Rad bech 2 slight mix-up with
the alr line over thulr criginal booklng for the 22nd and they were
not 6n the 'plane. They spent the Tast two nights with My,
Gibbons I the Naflonal Insurance Company becausc there was no
hrtel accommodation to be had.

YMrs. Barbara Knowles, the wife of thé plaintiff, gave evidence
which was sUbstantially the same as that of her husband. She said
they came to Malawi for a holiday. She was rccuperating after an
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operation and they were alsc Job--hunting They were to stay at a
crttage at the lake.” The first evening aifter théy arrived in
Blantyre they went for a meal and parked the car outside the
testaurant. The night watchman came in and as a result she went
out with her husband. She saw somebndy whn was trying to drive
away a Daihatgu, and this vehicle overturned.

Mrs., Knowles said they had been planning to go to the lake,
but they couldn't because thejy had no vehicle. ”’Py eventually
went to the lake on the 12th of June, and stayed until about the
136 h. She was not quite sube about the dates now, as it was a
10ng timé ago. They went to Club Makokola and left there on the
morning of the 22nd. “They eventually left Malawi on the 24th.
She said their whold routine had been upset because of thé crash.
She had come here to recuperate but in fact shé had got worse and
had to ﬂeek M dloal as51stanoe whlle in this country.

In cross~examination YMrs. Knowles said that Mr. Hodges had
caused the accident.  When they apprnached hifi he said he had
hired a Malawian to drive him and it was thig man who had caused
the accident. 5

Mr. Tony Stainer Chapambala' ave evidence on behalf of the
plaintif T, He said he wag employed by the Reﬂlstrarmuenerai S
Departxent as a seninr evamlnln& “Eflccr and hig“dutiss involved

the prﬁoesslng “of appl icaticns for the fnrv ion of companig€s, -
appilcutlono for registration” of business nameo; and “assessment of

amp duties on the increase of share capiftals of companies. He
prnducéc Txhibit 5, which is a photéstat copy of a Certificate of
Incrrporation of Mchedwa Tstates Limited dated 25th August 7978,
Registéred No., 1893, He said that the directors of that company
were Joseph Kanyamula Chintrlo, Michael Xanyamula Chintrlo and
Kanyamula “hlntoloo

v ~ P o

In cross-8xaminatidn the witness Stated that the documents for
the formation of the compahy came in to their ~ffice early in 1978.
He said he could neither confirm nor deny that the documents
reached their ﬁhfloe in ”Jrch 1978.

~ ol A7

lir, ﬁﬂaﬁala of the Road Traffic Commissioneris Office gave

evidence on oath. He $2id his duties were to look after the
registration papers Af motor vehiclés and licences. In 1979 he
was working at the Road Traffic Commissionér's Office. He

identified lixhibit 6 as a létter coming from his office, He said
the first registered owner of CA 4926 was lMchedwn Estates, whose
real owner was J.K. Chintrlo. He said acerrding to the recerds”
the vehicle was now owned by Mr. N.C, Nthonga, who purchased it on
19th April 1979.

- In cross~examination the witness said that The registered
owner of UA 4926 was lchedwa TEstates (J.K. Chintnlo). In re-
Sxamination he gaid that there might have been a change of
ownership which was not registered.
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The evidence of the second defendant is that he, Mr. Chintrlo
5 5 “ }2 - v « e s A 2
1s a businegs man. He started business in 1972 as an electrical
“ w

and building cohtractrr, and he also has estated. He said he knew
a man by the nare ~f T,.H, Hrdges 1 been employed by Mchedwa

o had
fstates Limited in 1978 as a farm manager. Hz was récruited by
Sacranie Pannell Fitgpatrick % Company, Chartered Accountants.

The witness identified Exhibit DX.41, which reads:-
16 March 1978
Cur Ref. SUY/ED/LB/M5
The Manager,
National Bank nf Malawi,
Capital City Branch,

P.0. Box 30317,
LILONGHE 3.

Dear Sir,
CHIDA GSTATES
e ML s, % o .

Ve refér to signor's teTephone conversation with you
this moriing and confirm that we have recruited Mr.
Thomas Hndges as the Estate Manager ¥or the above

estate. His brief details are as Teollows
Age 51 years

linrital Status Married

y v v

fxperience 12 years growing tabacco -
10 years as Tobacco xtension
Cfficer in Rhrdesia including farm
planning

Acreage grown 400 acres

Yield Achieved 1500 1lbs per acre

The cash flow for the above estale ig just being
prepared and will be submitteduto you ngxt week.,

Ye shall be most grateful if you will congider
bringing him into thé country immediately and Apply
to the Reserve Bank Af Malawi for the permission to
pay return airfare for himself.

Yours faithfully,
SACRANIE PANNEL FITZPATRICK & CO
c.c. J.K. Chintnrlo,

F.CY Box 402,
Lilongwe. ™



Ihe witness said had n~t ke
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namé of Hrdges was tTo b
accountants and tqe‘La%F manager. 1
gét a large amount nf money frow the ban de not aLl”w you to
eﬁploy anybody alone They simply tell you 4! grmenne ig going
to run the Ffamm. He said he had nr power %o feJGCt anybody .

3018

“nUft t“af 1f you

B

He testified that Nohedwm Tstates was incrrprrated as a

company . Instructiohs wete givén on otu March 1578 1~ a firm of
légal practltwon@rs to form a company. “le tendered Bxhibit DX 2
to Supprrt his evidence. He said the company was finally~
incArrpArated on 25th August 1578. It was functioning before

incorporation.

The witnes S said the OOmpany had "a plo»uun which was invelved
in an accident . It was bought by him in M@ron or April 1978. He
Said the bank t~1d him to buy a vehicle for” use _by the farm
manager . and that he would be refunded his” money . The money was
refunded after the bank had apprrved thé loan to chedwa F Estates.
The vehicle was registered in the name of Mdhedwa sstates Limited.
The witness tenrered DX. 3, the oerilfloate ~f insurance.

He said that H~dges was nof employsd by Him but by the bank .
He was dismis~od without the kn-wledg ge or permission nf th
withess. The witness Produced DX. 4y a letter to the eruty Chief
Immigration Officer from Sacranié Pannell | Mitop trjok & uOmpany
Hle said he had no control rver Hrdges., “um furthe? said that he
was just as an ~rdinary man, as a director, with no power to
contrrl anything. Cheques were being signed by the bank.” All
the machinery £for the estate was being bought by the farm manager,
and” he was contrr 1lling everything for the es tate, together with the
accountants, The witness said he himself had Aever used the
vehicle since it had been bought, and he was not there when it was
inverlved in the accident. Hrdges ran away after causing the
accident, and the vehicle was snld by the bank.

s

In errss-examinatién the witness said he bouglit the véhicle
with his own cash and Hndges was using it as farm manager of
Yohedwa Tstates Limited. Mchedwa Estates Limited had a lease of
the land on wnﬂob it carried on Its farming operations. If the
company made a” profit the bank would decide whether to give them
dividends rr nnt

The witnéss tendered Bxhibit DX.5. He said he did not sell
the vehiclé to the bank, but the vank gave him mohey for buying it.
In other words, the bank gave him a refund, présumably charging the
Gstate. It was his evidence that there was no change of
nwnership.

He said whén Hrdges was being Tecruited the accountants were
sending copies of the letters to him.

He tendered fxhibit DX.6.



He said the bank srld a lorry: here were many things which
were s~1d.

In re-eXamination the witness said that the accountants asked
him to lend money %n “chedwa Tstates, which he did. and after a

o s ¥ ]
month they refunded his K6, 500.
2 A ” N £ "

In answer o the court he said the bank réfunded him the
purchase price of the vehicle by cheque, on production of the
receipts.

e s ~ ~ -

I remind myself about “the burden ~f pro~f in civil Gases. On
the evidence befrre me I am satisfied on a balance of probabilities
that a motor vehiclé belonging t0 the plaintiff was parked near the
Chinese restaurant on the 'night ~f the h ~f June 1978 as
deSecribed by P.W. 1. I am further satisfied that It was hit by
another vehi cle a Daihatsu, and that as a result of this collision
it sustained evere damage as described again by P.W, 1, 1 accept
his evidence on thig point.

The” circumstances in which CA 4926 was driven, leading to the
hitting ~f the plaintiff's vehicle, namely, Mercedes Benz ~
registration number I EK 3565, amount in my view and in law_ to
negligence. I cannnt think of a clearer case ~f res 1psa loquitur
than the present one. Here is a vehicle, parked in a proper
parking bay, tatlnnary It 18 subseﬂuently hit and in
consequence it is“moved fifteeh feet dnin the rrad and ends up
facing in the oppnsite direction. It must have been hit with
great frrce. There is nn explanation from either the first or the
second defendant . Liability is clearly es a)llshedw

The next issue is, who was the driver nf CA 492672 There is
the evidence of F.¥.1 and P.W.2 that they were alerted by”é
wat chman while waiting fer a meal in the China Bar that gomething
had happcuen to their vehicle. They went ~utside and found the
vehicle abiout fifteen feet down the rrad, ite front wheels having
actually mountcd the pavement. As P.W 1 ran drwa the rnad he saw
a man stanllng beside the Daihatsu CA 4526, which had overturned
Yhen questioned this man said it was a Malawian who had been
driving the vehicle, the implication being that He had run away.
He alleged that he had hired this man to take him to the Shire
Highlands Hrtel where he was stayihg. He, Hrdges, The first
defendant, subscquently fled the country. He did not appear in
this action.

In my view it was Hedges, the first defendant, who was driving
CA 4926, and if that vehicle had not »verturned he would”haﬁe run
away - a clear case of hit and run] I am satisfied in my mind
that Hrdges was the ériver ~f the o~ffending vehicle. .

The next question to be considered is. who was thcvnwner of
CA 49267 The second defendant allegés by paragraph 3 of his
defence that this vehicle was at the material time the property of
the Nafional Bank of Malawi. It is alleged that the vehicle was
snrld to the bank arcund May 1978 at a price of BE 500, The
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vehiclé was bought from the second defendant so that it could be
used for the purpeses of Vchedwa Igtabtes Limited.

This defence is difficult to understand.  Dres it mean that
the vehicle belonged To Ychédwa Tstates Limited or the National
Bank? Tlie évidence on reccrd is that the vehicle was registered
in the name of Mchedwa Zstate (Mr. J.K., Chimtoln) . nnte, not
Mchédws istates Limited.” (See BXhibit 7.) Mchedwa Zstate before
incnrporation belonged to the Second defendant. At the material
time there had been no change ~f ownership. The vehicle was sold
tA Mr. thonga on 19th April 1979. There is documentary evidence
to show that there was such a change.

The second déFfendant argued that the National Bank of Malawi
refunded him the money he paid for the vehicle. The vehiclé was
used by Mchedwa Ist3tes’ farm manager. “The burden is on”him. the
second defendant, to substantiate his stdry.” There is no evidence
that there was a change ~f ownership from him t~ the National Bank.

It must be borne in mind that under the Road Traffic Act
section 6 tThe rézisftered owner is under a duty teo deliver the
registration brak tn the néw owner within seven days. The Taw
Prescribes what is to be done in order to &ffect a transfér of a
motor vehicle. No evidence was prrduced nf the nayment of the K20
transfer fee, or any other relevant evidence.

77 Further, there is”in evidencé the lettér of 23rd June 71978
from the defendant s snlicitors to the Natirnal Insurance Company
Limited, Bxhibit DX.6. This letter reads:-

“i23rd June, 1978.
The General Manager, -
The National Insurance Company Timited
F.0. Box 501,
BLANTTRE

Dear Hir,

R ACCIDENT ON GLYN JONES ROAD, BLANTYRE - MCTOR
VEHICLE REGISTRATION NUMBER CA 4926 : POLICY
NUMBER 0/LL/97/28/78/ (¥ C.).

e s g e e S

e have received Instructicns from your
insured, Mr. J% Chintﬁloybthe proprietor of lichedwa
Bstate, P.0. Box 402, Lilongwe, to report to you
that his motor vehicle Registration Number CA 4926
{which Is crvered by your Policy Wumber G/LL/97/28/78
issuved on 13th April, 1978, at Lilonzwe) was :
récently involved in a read accident along Glyn Jones
Rrad in Blantyre when i¥ crllided with another motor
vehicle Registration Number EK 3565, ouned by Mr. R.
H. Knewles.



ur. knowlses is

23 {we hrpe that
T a letter from : : 2geh
13th June, 1878, ?bf PMS/' , (ur Client
ike tn lndge A4 claim with you and Fo¥ this
purpose we request you to send us Claim fnrms 80

that our client can fill 1n and. return to you.

w

“We have in the meantime written back to Wilson
and Morgan denying liability for the accident.

Yourg faithfully

B.S.A, CHIUDZA BANDA AND CCGHIPANY

fws Hre J» Chinkale,
P.0. Box 402,
LILONGWE . #
a4 ~ o o ~
In view of the above evidence I come %o the conclusion that
CA 4926 belonzed to the second defendant.

)

Paragraph 2 of the defence is as fellows:--

NP The 2nd Defendant denies that the 15t Defendant was
his servant at the time the accident happened as
allezed in the Statement of Claim. The 2nd = ~
Defendant states that the 18t Defendant was employed
by the National Bank ~f Malawi and Messrs. Sacranie,
Pannell Fitezpatrick and Partners. These 2 parties,
namelj Natinrnal Bank of Malawi and Mesgrs.
Sacranie, Pannell Fitzpatrick and Pavtners havVing
emplojcd the 18t defendant later dismissed him
without the knrwledoe of the 2nd defendant. so that

t the time the Writ was issued the” 465 D@fendant
was no longer within the jurisdiction of this
Court. ™

~ o (¥ ~ ~ La S

The second defendant t-1d thé court that he gttt a 16t of money from
the National Bank and they Sould not allew him to empldy on his
oWh, He was net allrwed to run the estate. It was managed by
the accruntants and Mr. HAdges. He further complained tlat he did
net recruit Hrdges, did not pay him, and did not even gismiss him.

amified Kxhibit DX 1, which“is a letter to fThe

o

"I have es
Watisndl 3an: frem the accountants informing the bank about the
employment of Hndées A copy of the letter was Sent to J.K.
Chintﬂl“‘ the second defe ndant I have also cfamiﬁed Exhibit

%.4, which was a letter asking theé Deputy Chief Immigration
”¢floer to treat the TEP JppllC&thn 1n respect of Hrdges as
withdrawn.  This is thé only evidéncé on recrrd. There is no
evidence t~ ghow that Hrdges was employed by The bank for the
bank's purprseg or for the benefit of the accountants.

~
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What 1s dlear is thet Tadoes wasz rooralted by the accountants
and went t6 wrrk on the Mohedwa Estate, ab a1l material times
bélonged to the seornd deferdant, who had grt a Iran from the bank
t6 run the estate. There may have been crnditions as to How the
money should be utilized. = Dres this mean thut the bank employed
Hrdges? I do not think so. I think that the bank and the
accruntant s were acting as agents of Mchedws Zastate. In these
circumstances, H~dges remaihed an employee of chedwa Estate, which
at that time was not incrrporated.

D 18
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It has bPeen submitted by counsel for the sécdnd defendant that
Hrdges was not acting in the course ~f His employment when he wags
involved in this accident. It was sibmitfed that he was on a
frolic of his own. I think this submisSion must fail. “In the
first place it was nnt pleaded. I cannot give judgment on iZsues
that have net been pleadéd. Secondly, thére is no evidéncé on
recrrd that Hrdges was nnt acting in the course of his employment .
Thirdly, on the authority ~f Harvey ¥, R.G. O'Dell Itd. and An~ther
(1958) 2 2.B. 18, and also the Supreme Crurt decision A.S.A. Bhimani
ve A.A. Pendame, M.S.C.4, Civil Appeal No, 9 of 19841. The
plaintiff is entitled to succeed on this issue.

In these oircumstanoes, therefrre; the plaintiff succeeds. I
give judgment for the plaintiff.

The plaintiff has claimed in all K2 276,75 as Special damages.

The first head is for repairs. It is made up ags to sparée parts
K1,150.89 and labour K200. This is reasonable and I allow the
claim.

. - o = @ . -

The next claim is hrtel accommndation, which comes to K703.86”
This bill causes me a 1nt of thrught The plaintiff was bookad to
stay at the lake, where he had & crttage lineéd up for him. He had
an accidént on the 9th. Why could he not go on the 10th?  He was
given a mrtor vehicle by his enlleagues.  Why could hé not go?
He said he was trying to trace Hrdges. His wife was more open
She said bscause of the accident their whrle plans weré upset.
Their plans were indeed upset, but theré Was nd need to upset The

plans. It was not the plaintiff or a member ~f his family who was

invrlved 'in the accident,; it was their vehicle. They wére under a
P ¢ % . 3 S L

duty fo mitigate their lrsses. iven 1f they had gone to Stay at

the crttagze they would §till have incurred expenses. To make
matters worse, the claim includes a sum of K€4,98, a bill at
Ryall's Hotel incurred 6n the 8th of June 1978 This was befnre
the accident. It cannot be allowed. In these circumstances I~
disallow the claim frr K703.86. T"grant the plaintiff the sum of
K300 ag reasonable in all the circumstances.

~

~

The last claim is for K222.00 for air fares. The plaintiff
would in any event have spent K70 had he been using his vehicle.
I allow therefrre K152.00 on this head.

~ “ oy

-

On damages I award him a sum of K50, There is no need for me
to award interest.
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The t~tal amount is therefore: K 1,350 . 89

K 300 . 00

{50 . 00
K 1,852 . 89

5 ~

I give costs for the plaintiff.

[P ~ - ~

Pronounced in open crurt this 29th day of June, 1982,
Blantyre.
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