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Official Interpretor: Kadyakale
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This is an appesal against an order of the Resident Magistrate
at Lilongwe dismissing the appellant's application to set aside a
Jjudgment enterced against him in default of defence on the 12th June,
1979,

By & summons dated the 29th May 1979, the respondent claimed
from the appellant a sum of K500, being arrears of rent for the period
April 1977 to March 1979, in respect of a canteen on Plot No. 2240 in
the City of Lilongwe, particulars of tho said arrears of rent having
already been supplied to the appellant,

The eppcllant failed to file sny defence within the time rgquired
to file such a dofencc, and accordingly judgmont in default of defonce
was signed an the 12th June 1979. On the 25th June 1979, the appellant
filed an spplication to sct aside the judgment and attached an sffidouit
in which he deposed that he had a good defence to the claim but that
he had been unable to file such a defence baecause of illnass. Counsal
for the eppellant submits that the learncd Resident Magistrate grred in
law in not allowing the appellant’s epplication under thesc ¢ircumstancos
since the appellant had shouwed clearly why he had not beem ablc to Filo
a3 defence, Counsel for the rospondent, on the other hand, submits that
the affidavit sworn by tho appellant did not contain any grounds of
defonce which would enablc the court to consider the merits of tho
application and that thercfore the learned Rosident Magistratc properly
rejocted the application, He has reforred me to Order 10, rules 3(2)
of the Subordinate Courts Rules which is in the following tarms:-

"(2) The affidavit shall state that the defendant hes &
good defence to the plaintiff's claim and shall,
subject to subrule (3) indicate clearly the grounds
of his defencc,"
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It was held in the case of Farden vs, Richter (1889) 23 Q.5.
124, that if a judgment is regular theon it is an almost inflexiblc
rule that there must be en affidavit of merits, i.s. an affidavit
stating facts showing a defence on the morits, It was further
held in that case that an application which is not supported by
such an affidavit ought not to be granted except for somc very
sufficient rcason.

The appellant's affidavit did not state clearly any grounds
of" the defence that tho appellant had in mind. The affidavit
was therefore inadequate, The matter however did not end with
the inadequate affidavit, On the 27th July 1979, the appellant
gave cvidence on oath in open court and statod that he intended
to file a defence and that he wanted to put in a counterclaim,

e did not enlarge on the nature of the counterclaim but stated
that he had peid five instalments,

Although the appellent's cvidance of the mature of his
defence is rather vague, it socems to me that he may be saying
that hc does not owe @s much as the respondent says he does, I
am inclined to believe that the appellant mey have a defence of
somc sort and for this reason will allow the appeal. The
Judgment entered on the 12th June 1979, is sct aside on the
condition that the appellant will bear responsibility for all
vasted costs in any cvent. The defenhce,; if any, to be filed
within ten days from today's date, Costs for today's appearance
for the respondent,

Made in Chambers this 1llth day of Fobruary 1980, at Blantyre,
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J. B. VILLIERA
JUDGE




