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Lillian Bstella Patel petitions this court for the dissolution
of her marriage with Charles Patel on the grounds of cruelty.

The parties were married at the office of the Fegistrar
Gereral's Tepartmert by the Fegistrar Gereral on the 30th March
1974. Both of them were sirgle ard they come from Machinza and
Margochi districts respectively. Both of them are Malawians.

Sirce the celebratior of the marriage the parties have lived
and co-habited at Kanjedza. They have two issue of the marriage,
ramely, Mercy Patel born or the 17th October 1974 ard Carol Patel
borr or the 26th Septembsxr 1977. Cr the evidence before me 1
fird tkat the parties are domiciled in Mplawi ard that this court
has jurisdictior to ertertain the petitior.

The eviderce of cruelty comes from the petitioner herself,
supported with twe witnesses.  .The respordert does rot actually
dery these acts of cruelty. In his long statement in court he
seems to present his grievarces to this court that his wife had
provoked him either by irsulting him wher he warted to have free
time or that she was uncomfortable when he returned late from his
rocturnal escapades ard he really did rot dery the acts of cruelty
charged by the petitionar. The eviderce of the petitiorer is that
for a jeriod of three years sirce the celebration of the marriage
the parties lived a happy life. Howevior, the trouble started in
1977, the first ircicdent being that wher the courle was invited to
a wedding party ard after they had had a lot of drink she asked him
to return to the matrimonial home. He was unwillirg to do sc arnd
she took her mother in the car to drop her at her home, so as she
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wes driving around to Kanjedza she found her husband lying in the
middle of the road, she was shocked it teing nearly midnight, she
thought he was dcad. Hewever, when she came out of ths car she
found he was alive and brought him irto the car. They started
drivirg home but he was very difficult indecd in the car. He then
hit her and accused her of misbehavirg, She started screaming.
The fight was stopped by servorts, she then went and hid herself,
he slept until the rext mornirg. There does rot seem to have been
any ircident the next morning.

In September 1977 the petitioner was admitted at the Queen
Elizabeth Central Hgspital ir Blentyre and aftsr ar operatinn she did
not wish to stay in the hospital and asked for permissior to go to
her home. She was allowed by the doctor and was askad to attend
as an out-patient, Wher she wert home she informed her husband
and he agreed. However, he failed to turn up to collect her to
take to the hospital. = "her she missed two days the regrondert came
anc wher she asked him he slapred her and the matter ended there.

He deried however in his answer to the petition that he slapred her.
He stated in court that the car had broken down, that was the reasor
why he did not go to pick her up. I am inclired to believe the
respencent's story rather than that of the petitioner on this
particular question.

I, Yey 1979 both partics returred from work for lunch. The
husbard produced ar incom: tax assessmznt and bogar grumbling
stating that it must be paid by the petition=r. He threw 1t into
her face. He again got a tomato sauce bottle ard threw it to her
but it missed her. He told her to pay the income tax. When he
had firished his lunch and his temper cocled down they both went
for work. He picked hsr up from work at 4 o'clock and they went
home. She then left to go to her mother's place. I believe the
petitiorner's story that this was the treatment shz received arnd
then she wert to her parents hom:, came back to the matrimonial
homz by 9 o'clock and locked herself ups The following morning
she want with her father and mother to their farm in Namwera. When
she came back to the mstrimonial home there was trouble and the
parents were callcd because he thrsateored to kill her. She was
only lucky because toth the Chairman of tho Party arnd the hcouse
servart helped her out. I accept har evidence. There is also
another incident ir Jpmne irvolving her husband, the respordent.

I belicve what she tolé th: court.

Fireally ir August 1979 there was a big party at ths house of
the petitioncr. This was a farewsll perty ir honcur of the peti-
tioner's sister, whe was lsaving for the Upited Alnﬂdom, Tyey started
drinking and cating fairly early ir the evening until the next mornln
around 1 a.m. Ope of the guests, My. Limbani, wished to leave and
the couple as quulrnd by traditior tcok the Limbari's out of the
house to sce them into the car. Wper the Limbani's were about to g0
the petitioner and the respondent returrcd to the housz, he held her
by the right hand ir a sort of loving marncr and wznt behind the
house taking the other door, he started beatinzg her, raining tlows or
her, she was unconscious. Spe was then taker away, she realised
she was ir Ndirande in the hous2 of My. Limbani. The following
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day she attended at Queen Blizabeth Hospital and documents have been
procduced. This sviderce too is urcontraverted by the respondent.
A11 he says ir his reply to the petition is that he was provoked.

Ee dozs rot touch it in evidence at all. After this incident the
petitioner left the matrimonial home and went to stay with her
father ard mother. 3he has rot sirce returred to the matrimonial
home.

Thig irn a rutshell is the oviderce for the petitioncr and I
have already tcuched or the respordent's deferce, which is rot
mat.raial. However, 1 have s:zricusly considerced all the irciderts
apart from the one ir August, ard 1 fird that with the exceptior of
the August ircident the rest were condored. lo zvicderce was led by
counsel to show that there was rno condoratior at all. Counsel szid
that he relied or the words of the petitiorer to the effect that she
warts a divorce and according to ccunsel this negates cordonztior.
With respect this is far from the law ard ccunsel is well advised to
acquairt himself with cordonation as contaired in FANILY LA™ by BEOMLEY
(3rd edn.) pp.135-144. A classical ond carlicst definition of condona-
tion is that by Sir Cresswell Cresswell, who defined it as:—

"Blotting out of the offence imputed, so as to restore the
offerdirg party to the sams position as she or he occupied
befors the offence was committed."

And the moderr definition of cgndoration is contained in Bermstein
v. Berrstein (1893) p.292 by Lopes, L.J. who said:-

"Condonatior ... in my judgment mears the complete forgiveness

and blotting out of a cornjugal offerce followed by cohabitation,
the whole beirg done with full knowledge of all the circumstances
of the past offence forgivsn.”

Applying these principles to the facts I thirk it is clear that the
lady cach time there was a fight, brutal or gertle, shc would leave
for a while to hor parernts home, who did rot live very far away, and
after the partiss had discussed th: matt:r thsy would reconcile and
she would return home. Certairly this is the evidence of F¥rs. Karim,
who speke of the second ircident as narrated above. So the evidence
is such that the rest of the acts complained of, while they constitut:
cruelty, were in my view condoned. However, the same canrot be said
of the ircidert of August 1979. Cruelty was cdefined in the f{amous
casz of Gollins v. Golling by Lord Feoarce as followa:—

"It is impossible to give a comprehensive definiticn of cruelty,
but when reprahersible conduct or departure from the normal
standards of conjugal kindness causes injury to health or an
aprprehension of it, it is, I thirk, cruelty if a reasonabls
perser, aftsr takirz dus account of the temperament and =11 the
other particular circumstarces, would corsider that the conduct
comploirad of is such that this spouse should rot be called on
to endure it.”

Ir these circumstances the d:fence is provocation. I can hardly
fird any excuse for the behaviour of the respordent towards the
petitiorizr on that fateful right. After the party had gone on well
hz sterted brutally beating hor. 1 car hardly see any esvidence or
excuse for such type of conduct. Ir my view the conduct is such
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thot it car be tormed crucl and there is no excuse for it whatsoever.

She has rot condoned it. She left for her mother's place and rever
came bzack. I am satisfied or the cviderce that she has proved her

caze or the balance of probszbilities.

In these circumstances t
decrce risi in favour of the p
marrisge with the respondent.

2 petition succeecs. I grant a
titioner for the dissolution of her

h
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Costs of the petitior to the petiticmer.

I adjourn to chambers the question of custody and mainterance
of the children.

Pronounced in oper court this 24th day of May 1960 at Blantyrec.




