‘: fi
' ﬁ; y,{_,‘%*x Q
{ BN
IF THS HIZH COUET_OF W:LA'L T FLANTYEE M £, O,
CIVIL GAUSE Yo.206 of 1979 e N " %,
L y
S
BETWE B N; e
J.F. MWENECHANYA 4% 55558 cxgaiipx  DLBIVILER
and
ATTORNEY GENERAL SR enmEains” DEPHNDANT

Coram: JUEE, Ag.C.J.
Mhargo of Counsel for the Plaintiif
Funlo of Ccunsel for the Iefenc.rt
Mpalika: Cfficial Interpreter
Caffyn; Court Teporter

JUDSKENT

In this action the plaintiff sues the Attorney General by virtue
of section 3(1) of the“ivil Procedure (Suits by or agairst GJovernment
or Public COfficers) Act, Cap. 6:01.

The plairtiff was at all material times an Agricultural Officer
working for the hercnga levelopment Froject (hereafter referred to as
K.I.P.). His main duties were to advise farmers covered in the above
project. In the course of his fisld work K.I.P. hired for his use
vehicles from Flaht & Vehicle Hire Orgerisatior (P.V.H.C). PuVsHA0s
would provide a criver to take the plaintiff wherever he was recuired
to perform his professional services.

The plairtiff claims against the defencert damages arising out
of an alleged negligert drivirg by the dofercart of motor vehicle M3
o668 causinzg the overturning of the saic vehicle, whereby the plaintiff
suffered a large lacerat=c wound across the irn:r palm of the left
hanc¢ and also frsctures of the fingzsrs. The cefencant cenies
negligence and avers that the overturrire of the vehicle was causzd
by accidert which was irevitabvle. I remirc myself alout the
turder of proof in civil cases.

Or. the 12th of January 1978 the plairtiff and the Assistant
Tistrict Commissicrer Karorga wers trevellirs from Xarorga to
Lupembe ir MG 0860 driver Lty ore Cscar Mwaungulu, a distarce of

12 miles. The time was around 4 p.ua. The ttrece of them sat ir
the cab of ths vehicle, this was a Lendrover picx-up. The driver,
Cscar Mwaungulu, was familiar with the ro=d; he was born and brec¢ in
this areca.

It 1s the cvidernce of the complairant that the driver was
travelling at a fast speed, he said thrt {rom Karonga Boma to a
grocery shop he was doirg 50 m.p.h. and after a short stop-over
he was back to 50 m.p.h. It is to be obssrved that there is ro
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spaecC limit on this particvlar road. However the spesd limit on

our roads is 50 mepeh. It 1s perhaps helpful to digress a little -
The road takes a gentle bend as almost to be unnoticeatle, there is

a narrow bridge ancd ecross the bridee thore are catle structures

where h-rdsboys sre allowed to cross the animals from one sicde of

the road to the other, zft:r cattle structurss there is a model full
primary school, These features of the road¢ are well-krowr to Loth
the driver of the vehicle and the compl:oirant. The other krown
factor irn this cese is the gereral habit of cattle in this srea; the
animals come down from hills and gzo cowm to the lake to drink water
during the afterroon hours, In so doing the animals do rot move ir
an orderly fashion, they scatter ovir the place. Havirg digressed a
little, 1 returrn to the eviderce of th. complainant, he saic the driver
Teduced his spzed while crossing the bhridge to 30 m.peh, at the time
he saw a large her¢ of cattle scatt:res 211 over the official gate.
The driver picked up speed 10 45 m.p.h. The criver hooted and he saw
a young boy going from the Tast to the “est, the big herdsman was
still or ths road, the driver wantzd o filter through the arimals,
the driver did rot reduce his spesd, a sccond tcy came agair from

Tast te Yest following the other boy, the ¢ériver then br aksd, as a
Tesult the vehicle overturred. The complairent broke his left ralm,
he was blzecing profusely. A Landrovesr came from the opposite
direction and they were all rushed to Xaronga Iistrict Hospital. The
complairant identificd the sketch plan end tolé the court that he had
drawr it. He elaborated the featurss or the plan. He explairned
that the cattls structures were not complzted, they wers net yot wire-
fercec although roles were thare. At the wnarorga Tistrict Hospital
the complairant was operated upon, hs was later sent to Fumphi
Listrict Hospital and finally to Kamuzv Certral Hospital, Lilorgwe.

He produded a wzdical report and all the expsrses he has ircuzrred as

a rasult of this accicdent. The total oxpenses according to the
complairant arec K185:60t. He claims this amount as special damages.

It is rot cisputed that Karonzn h:s a high dersity cattle
population, The rlaintiff reiterat=d@ ir cross-examination what heo
told the court ir examiration-irehi:f; hc acded that the school wes
ir sessior anc¢ the children were out playirgz in the school grounds.
It was his svicerce ir cross—examinatior thot te s»w a boy shoutinz
with 2 stick commandine the animals. The witness's attertior was
cdirected to Txhibit 2 and he was ask:c
to Police. Be egreed. He was ask.d
contairec in Ixbitit 33 he said that correct. He wag further
shown 7xhikit 3 end he agreed that it v:s corrcct. Pe Tried to
explair away the impact of Txhibits 2 ~nc 3 ir re-—csxamirstion: he
sz1¢ that he zave the statement in rosponss to guestiors by the
Folice Officer recordirg it. He saic be sas rsked to pass judgment
as to who was to tlame. So he thought the childé was to blame.

The second witness was Ir1. George Kay~mbo, a Senicr Surgical Specialist
working for Kamuzu Certral Fospital, longwe; he recognisad the
rlaintiff ~s onc of his patients. g boe come as a referresd patient
froem Karorga Hospital ir 1978; hs examir.d the pakient arc he acquaintec
himself with the case bistory, hs decidud to operate on him. He
describec the injurizs as follows:—

thethar he mad: the statement
ther hs wrote the statemant
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"He had old open irfected injuries to his left hand, My
diagnosis w-s a deep cut wound to the l2ft hand with multiple
fractures of the proximal phalanx of the irdex finger and
laxatior. of the metatarsal joint. The thumb and micddle

finger were alsc involved anc he ha¢ csteomyelitis of the
becre, resvltirg in a claw hard,; com,letely formed due to
stiffness end contracture. Anotl x tig problem was that

he had irjuries to the nerves on the middle ard right hand
sice of the fingers. These ware the biggest rroblem because
you canrot suture them. The nerve is an organ which is the
most specialised ir the human body. If it is cut it does
nct functicon and there is rothing ov can do zbout it."

The coctor's cvidence supports the plairtiff's story ir so far as

the irjuries are concerned ancd the cdisskility resulting from the
injuries. The evidence of ¥r. Thindws, the Medic=l Cfficsr at
narorga, Gesls with the treatment <iven bty him to the complairart
immediately ~ftexr the accident. It ¢ccsrot add anything new to
the cetailed evicence by Lr. Kayambo.

The rsxt cvidence is that of Mr. Chiumyz, he was ar assistant
District Commissiorer at Karorza at =217 m-terial times. He is now
the Tistrict Commissioner., Ir examingticr-ir-chief, he tcld the
ccurt that on the 12th July 1976 he accompenied the complairart ir a
Governmant Landrcver 2rd the driver was lr. Mwaungulu, they left at
4 peme He told the ccurt that the vshicle was travellars at 45-50
ms,peh., he described the physical feotures at the scere of the accident:
his descripticn is substantially the ¢ me ~s that of the complairant
It was his evicence that 2s the vshicle in which they were travellir>
reached the bricdge the criver recduced tha speed, he ther picked up
speed clocking 50-60 m.p.h, there were cettle =ond the driver heoted,
the herdsmer st rted clsaring the ronad amnc¢ before the vehicle firishad
pa:sing the arimals he saw a boy rurring irom Bast to West; the cdriver
continued cdriving at 50-60 m.p.h. speed, arother bey started runnirg
tryirg to follow the other toy. The criver tried to brake but the
car overturned on the left sicde anc there wos an accident. He said

Mr. Mwerechany= had a broken arm anc wans lleeding. In cross-examiration
he wos asked s to whether he had madc - statement to Pclice after the
accidert, He -greed that he had donz sc. FHis stetement is containzd

in IX 2. The material part reads as follows:-

"As we croszed Phapa Bricge we approached a herd of cattle split

irto twe groups cne or either sice of the road. The ¢river of

the vehicle or which we ware travellirg, Lerdrover MO 6066, slowed
cdown, ors Yoy aged akcut 5 yzars crossed the road from Tast tc West,
Ther. [rom emcrgst the cattle arcth.r boy sprung intc the road

from nowhire =2t full speed, the driver crammecd on the brakes to
aveid hitting the hroy. The Landrcver swung to the right and

restaed on its left sice, the boy wu€ abcut 4 years leaped and
fell or tarmec thus sustaining he:' ¢ injuries. Mr. lwerechanya

had his left hand cut and he bl:acd3¢ hosvilye..."

He tried to explain away this statement bty eayirg thsat it was cbtained
frem him by mzeors of guesticrirz. H: furth r said that wh-t he told
the court agr.ss with the statement cuctcc abeove. He saild there was
r-o cdiscrepancy ir his view. He thou »t the csuse of the accident

was the sudden Yraking Yy the driver. In re—examinnticr he reiterated
his zarlier vorsion that the driver picked up spee¢ afteor crossirg

the tricdgs.
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The next witncss wsas ¥r. M-tupa = 3enior Txamirer cof vehicles,
It was his evidence that a zcod driver ought to slow down wher
approaching a neryrew bricdge and locok for the unexpected. He wes
shown Bxhikit 1, he recognised the place as "cattle restricticrs™.
He was shown skic¢ marks and zfter calculzticns he said the criver was
travellire 2t rct mere than 40 m.p.h. The eviderce of the driver 1is
that ss the vehicle ajproached Phapa bricge he slowed cdown rear the
bridge, therc is a fernce and path where cattle cross. Therzs were
cattle cn =ither side of the road , o ~zain slowed down. In front
cf him there wore two chilérern, thay ware cr either side of the ro02d.
It w-s his cvidence thot he was travellirz at 25-30 m.p.h., he brakec
to =2void hitting a child who crossecd the rcad sudcdenly, the chilc

passed and the car swerved and it overxrtuvrrned crce cnly. Hz cderied
that he was cdoing %0 m.p.h. He s2i¢ 4u¢ animels ware a bit far from
the rcad. He geicd Vr. Fwerechanya injurec. He saicd there were

ro schocl-chilcdrern, Aftar the accicdent the three of them were taker

tc the hespital by the Chinesec.

vl

In cress—examinaticrn he tolcd the ccuyt that he wrnows the area
well anc he [urther knows that cattle terd to wancer and that the
arimals co not use the cattle crossiiz which ere ceonstructecd there.
H2 tolc the court that the animals come frem the hills and gc cdeown tc
the lake tc drink water. e further to:d the ccurt that he has
travellecd on this road many, marny times. He further sailcd he was aware
that large herds of cattle are lecoke¢ ofter by tig hercsmen. He said
small chilcdren dc¢ rot lock after cattle. It was his evidence that he
cces nct drive fast. He said on that particvlar date he slowed down
anc¢ there wzs no need to hoot because the animals ware grozing and the
read was clear,. He explaired how the accident happened. He denied
that the cattlec were inside the road.

The next defence witnass was Cornst-ble Fithi. He saic¢ he came
orn the scere of th: accicdent and saw » motcr vehicle M7 8866 restine
ir the middle of the read. Fe made enquiries and later cn treffic
Cerstsble Foya ceme to bake messvroments. Fe also describac ths
physical featurzs cof the scene of the accicent. He szid he ccntinuecd
with his jcurney anc¢ next morning recordcc an crcirary statement from
Mr. Mwenechanya, this was IX 1. He cenicc discussing anything with
Mr. Mwenechany . He hgnded it te T.0. Foyvme He admitted thaot he
got the statcment by asking cuesticrs. Ee further telc the court
that he wrote the stotemert tzceauss Mr. Fwerechanya was ir bad.

Traffic Corstakle Poya gmve avicerce, he said he had a report
and wert to the scere of the accicdant ~ccempanied by T.C. Mithi, Bea
drew a skoetch ;lar, he rsturned te K- ~ Ecma anc irterrogroted
criver Mwaungulu. He sent te Vr. Clhiumya and gave him 2 papsr anc
aske¢ him to roccrd 2 statement and he temcered it in evidence »s
Bxhikit IX 2. After studying toth lVr. lMwerechanya's statement ~s well
as th ¥t of Mr. Chiumya he did ret fird it rscessary tc institute legal
prece2dings; by this he means crimin-~l rrcccedirgs. He tcld the ccurt
that the weather wos fire and it w.s brizht cay.

1 have reccunted the eviderce ir brief btoth fer the plaintiff
anc¢ the éafendart, I remind myszlf =" cut the hurder of precef ir civil
cases. The plaintiff has to satisfy ne cr the talance of protebilities
cnly. The CGeferce ir this case admits that the accident tock place -s
alleged in the statement of claim and furthcr ~dmits that Mr. Mwaungulu
was Criving thc vehicle ir the course ¢f his emplcymernt »~rc¢ that at that
he was ar empicyce of the defendsrt, further it is zcmitted that the

D)
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plaintiff suffsred injuries. Wh-t is strerucusly deried im thet
the Cefencd-nt was nezligent and therefeore liable. Paraeragh 5 ¢
the statement of cloim alleges:-

‘O lumbe head,

Yy

5. At the same tim: 2t Fhapa Bricge alonz sarcngs/
the said servant cr Agent by reascn c¢f the negligence on g
part in driving, meraging ané contrelling of the said venicle,

causeC or prrmittec the same tc cverturr.
PARTICULAFS CF FEGLIGENCE

a) Driving at tcc frost ir ths circumstanrces
b) Failirg tco keep any cor any preper lcoscut oxr to have

any ¢r any suificient regard fer animals that was ox
micht reazscnakly be expected tc e cr the rcad.
c) Accelaratine cr speelinz at the saicd bridge without

ascertaining or epsuring that it was safe sc te

Az

¢) Failirg tc hsve or to keep ary or any prcpar contrel
of the saic vehicle,

e) Failing to stop, tc slow down, tc swerve cr in any
other way sc tc mearage or control the said vehicle
as tc aveic the coverturn.

All this is devisc by the defencdant. As can be ssen ifrom the
summary cf the svidcnce, there are twe versicns of the story s te
how the accident happened. There is the story tclc by the plairtiff
in ccurt, which is suipcrted %y the plaintiff's witness,; lir., Chiumya.
Cr the cther hand the =2vicdence cf the driver is supperted by Twe
st ztements made by both the complairant and his witness to the Iclice
sccn after the acoicent, tc a certain extent the Folice evicence seems
tc weigh in fevour ~f the cefencdant's stery. 1t is not true, es
Vr. Mharge has suzyiosted, that there is ne ccnflict between the
evicdence cf the compl-irant ancd his witness cr cath anc the st:tements
centaired inIX1 and 2. Ffurthzr the evidsrce cf Mr. Mitupa does not
suppcrt the cortenticn that the defencant was ¢riving at cver 40 m.p.h.

Yhat then are the 7-cts? It is my consicdered criricn tiost as
the vehicle approached thapa Bridge the driver reduced his apred to
30 @.p.H, Support for thkis firding cemes from the evidence of F.H.1
himself, and F.W.2 gays ke reduced speed withcut statipg the cxect
speed at which he wesm travellirg, The cafendant says th-=t he had
slowed to 25-30 m.p.iie

At this staze wie zet wicde diversicn 2s tc what hap,aiec next.
£t 2

The cemplairant's story ir ccurt is th=t the defenc"rt a: * slcwing
down icmecCiately after the Bradge picked up speed 10 45 mepen. erd
the driver was filtoriry threcugh the animals, P.Mo 4's evicence

is that the cdriver wnhg fcirz 45-50 p.p.h. immecdiately aft;l tha bridg

This evicerce is rct gu,yorted by thrt of the metor vehicle examirer,
whkc said that ir his cpinionc fermed after studving the lenrt. cf

the skic marks, the (river was travellirg at nct mors than 49 s.p.h.
The statement tc the Frlice ty P.¥.4 dces rot stzte that ceferdant

picred up speec sfter the kricdge. DX1 states that at that p-rtaicular
time the vehicle was ¢cing 40 to 50 m.p.h. The criver's cvi‘ence wos
thit ke was Coing 25 mopeh. I have ccnsidered the abouve eviderce and
1 finc¢ as a fact that ofter Phapa Bridge the Sriver continuc? t¢ slow
cown to roughly 25 m.p.h. 1 reach this fincding because of the

eviderce of the mouver vehicle examiner arnd I am of the view thot the
¢river was telling the truth. The next poimt tc settle is cusctly
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what happensd after crossing the Phapa bridge. I have no hesitation
ir acceptirg the evidence of the defendant that there were hexrds of
cattle or. either sicc of the road grazirg; I make this firding because
the plaintiff and F. o4 in DX 1 and 2, specifically say so. Murmurs
have beer raised thet these documents were ottaired by cuestion and
arswer and ir case of IX 1 it was writter by a Foliceman anc further
the witnesses wers =zzkel to aprortion tlame as tc who causecd the
accidert, the driver or the ycunz toy? - It appears to me that

the court is being esked to attach no weight to I¥X 1 and DX 2 because
they were ottained b mezns of guestions put to the witness, in other
words they were not snorntareous rarratives. ‘This argument scems

to equate confezsior~ ir criminal cases with these statemznts. I cdo
not agrees with this line of thinking. To start with the two witresses
were not suspects in fear of being charged with a criminal offcrce

ard secordly the police officers were fairly junior mer as g
the witnesses who Wore serior men in -their respective positicrns.

It carrot te said ‘*hat the policemen oktained the statcements by
vtnfalr means. I th rk for the plaintiff to tell this court thet
the driver was filtsring through the animals in order to pass
through car orly be duscrited by twe words — gross exaggaration.

Ir thesge circumstarcos 1 finc it as a2 fzct that as the driv r slowec
down to 25 m.p.h. he continued travelling at this rate, thore were
arimzls on both siduz of the road grazing. Here again we haovs
differert stories; according tc the plaintiff ss they wore filtering
through the animals ho saw a younsg oy runnirg from Tast to "iost

crossing the road; thors was a big herdsman standing or tho ro:c,

gl

crnc as they continued (riving ancthar boy followed the ¢ wiicr boy,
the driver did rot sie him, he came from behiné the animals, the
driver apgplied his brases, the car swerved =nc¢ there wos wn nocident.
IX 1 is as follows on this issue -

"eeoAS wWe war: p
a younr: toy onr 1.
1 saw a ta2ll fel

irg the cattle and hefore we complated I saw
¢ right side of the road ar¢ on the 1:ft side
ow who was starcdingz, I think they wir: waiting
o

A
for the vehicle to pass them. As we were waiting for those
two fellows, I i a oy rurning from the left side crossing
the road proceeding to the right. That being a sudden move by
that boy in front ¢f cur Landrover, the criver arplicd ciacrgency
brakes...”

I¥ 2 is more emphatic on the su

ddenness with which the boy rushec
irto the roac in 2 lightering specd

"Ther from amongst the cattle anothar toy ran i1rto the ro..¢ from
nowhere..."

1 havs alreacdy examincd the evidence of the def :ndart. I 2ceegt

the eviderce of the ¢.foncart, how can I properly reject the cvidence
of TX1 and 27 The defirent's evidence is svpported by these two
documents. The trut’ of the matter is that the drivsr slow:d cowr,
havirg satisfied “ims:lf that it was propsr to proceed at - reduced
speed, then from novrhore a boy sucdenly rushed into the ro~¢: he
arplied emergency br kes zrd the vehicls ovarturned. '

i)

7

1 ncw proceed to tha law a:plicatle. Mr. Mhange h»s ~rgued

his case on two lagsl prirciples (1) that there is a2 strict listility
akir tc that laid down in Lylands v. Fletcher (1665) L.FE.1.3%eR 265
ard 279 (report rot =v:ilable,, whare the harm occurs on the Tooc

ir circumst=nces where pedestrians cross the public road ~nc there

e
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eTre carriogeways authorising cattle to cross from one side to

arother side of thec xoza. In othar worcs no negligence or iatlt
need be proved to sround liakility. Authority for this propostion,
accoréirg to Mr. Mhansc, is (i) CLETK ANT LINDSELL O} TOET, 13th ecn.
=t pare.9113 {i%) . lhengo argues that ever if the court held
against him or his -~ rlicr submission he nevertheless mainteincd that
the defendant was liable on the gereral principles of negligunce.

Fe has cited a numb-r of cases ir support of his submission: I will
deal with these authoritiss lotexr ir this judgment. I return to
the first submissicn, thzt is ths dafendant is liable under the rule
in Fylands v. Fletcher (1666) L.E.1 Exch. 265 anc 279, affirmsd in
the House of Lorcs (1066) L.T.3 H.L. 330. With respect to learnec
counsel, this rule is rot applicable in the present cass; fow there
w2s 1o ¢scape from o plcce where the defencart ho2s occupation or
cortrol cver land tc » plece which is outside his occupatiocn or
contrcl - see Tead ve. Lyons (J) Co.Ltd.(1947) A.C. 156. This
disposes of the strici 1iability submissicn.

The next argument advanced by Mr. Vhango is by way of analcgy,
he puts it thus -~ here we have a cattle crossirg clearly indicated
by poles, albeit not completed, the duties of the road us:rs “hen
approaching such a stricture should be equated to the controllcd
CICSS1ngs. The motor vericle c¢raver is absolutely liable 1l u
those circumstancss ¢ ccllides with a pecestrian and injurics
result from such a collisiorn. Cases have bser citad by Er. Mhergo
tc surport his arzument end ir these circumstances the arg
goes; it was the duty of the Qriver tc stcp completely until
the arimals had p-sscd. I heve carefully studied the provisi
of the Loac "raffic ict — Tegulations 38 and 39 of the (Traffic
Signs) Fegulaticns. 1 ¢ec nct thirk poles planted at Phapn bricge
ar.d other urcompletedé structures car amount tc traffic signs. This
argument, ir my view, is irrelevart for the protecticn 1s to
pedestrians crossing ord rot to cattle; I think it is illogzical to
say that the cattls crossings should protect pedestrians. This
argument 2lso fails,

The third aryiment is that on the =zereral principles cf neglizence
the cdefendant is liable. The arsument gees to say that he was
recuired to exercisc lhigher degree of care ir criving the motox

vehicle. He shoulcd irceed have stopped his vshicle so as 2r.sure
perfect safety for -ny perscn who might possibly be around 7ith the

arimals. Autherity for this prepositicn, according to counsel, 1s
Zaibunnisa Murmahomec Felida v. Chicna (1664-66) ALE 420.  In this
case the plairtiff brcusht ar actior against the defend-nt to recover
damages in rospect of Cesth of her bhusband in 2 reoad accicents The
rlairtiff's husband susteired fat=l irjuries when the car iw which
he wns travelling, driver by the sorn of ths seccrd dofencdent, ccllided
with ancther car drivep by the first defencdart. The plaintiff, a
minoxr, breuzht an acticn thrcugh her next friend ngairst both
cefercants for negligerce, claiming damages for the benefit of
herself, her twe young chilcrern and ancther urberr child. 3he elsco
cleimed d-mages unCox the Lew Peform (Miscellarnsous Provisions) Act
1934 for the berz.it of the (ecenssed's estate. The evide:..cc wes
that the uecersec sust-irec fatal injuries when the car in which he
geieig;iilllng ;? ; pj;serger, drlve; by ?hg son ef the secord
lefendant, ccllided with arcother vehicle driven by the first cefendant.
egiigimitghgiiwwﬂ;;czzgzrimﬁifiately:befcre the ocllisifn the first
2 (i ) ¢ questicrn of fores with his psssengers

anc had t=xen one h r¢ off the stsering-whesl to receive moncy frem
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the passengers in the back seat. As 2 result his car vesred te
the centre of the road towards the creoming car cdriven by the scn
of the second defercant, The lattar tried unsuccessfully to aveid
a collisicn by cuttinz across the read te the right. The accicent
ccourred or a wide stratch of the road and beth cdrivers had =n
cpporturnity tc avecid a ccllision by driving crtc the grass vorge
They were both liable, th: 1st defendant 757 and the 2nd 25 The
learned Jucge applicd the dictum cf Slade, J. in Berrill v. Roac
Paulage %xec.(1952) 2 Llcyds Fep. at 492:

"You are rct teounc tc foresse every extremity of fclly which
cccurs cn the re-~c. Equally you are certairly not entitled
tc drive vpen the froting that cther users of the road; cither
drivers or pedestrians, will 2xercise reascrable care. You are
bcund tc anticipate any act which is reascnably feresceable,
that is to say, onythirg which the exporience of road users
teaches them thot pecple de, albeit negligently."
It is clear from the ©:cts in this case that this was a purc
negliger.ce case. 1t sets ro higher standarc for the motoriut.
The facts clenrly shcw that the defendant was at fault, he h~d left
the steerirg wheel and ccncertrated cn cther matters, the scecond
defendant would hav: zvcided the ccllisicon if he reacted with prudence
to the darnger cre=ted by the 1st defendant. In each cass both
drivers fell below the standard expected of them. This is the
pormal st andard of a grudent driver, nothing highar, In the
1nstegt c~82 the facts ars vastly different f or the situn~tion
iockec calm, The oanimals were grazing and pesad no danger.
Taually relavart, there was ne reascnatle Canger coming from the
herdsmern; younzy chilcrer ;

) y according to the eviderce of tha defoncant;
do nct lock after cattle

- Lo ;7 4 accept this evidence. The causce of
‘c‘acclcent was the sudden rush of the Loy who wanted to cr.oos the
;zag, he was s v3d but the plaintiff was irjured, Upon these facts
11 1s my considered view that the cefencart criver was rot

rie

Jigent.

A ceferice of accicert was pleaded and FMr. Fhango says that
sirce thers is no evidence acdduced by the dz2fencant this duforce
shovled be struck off ~»nd judgment entered for the plaintiff, Tris
is nct correct, a ¢ ferce c¢f accidert in this case is a deni~l cf
negligerce and no mors. In these circumstances this alsc

1 am aware cof the suffering that the plairtiff encdurcd; from
the evidence he has gr. c¢isabled but cur system demands th-t fault
shculd be proved bafore somecne can besr the respcnsibilitys, Sl
long =28 this 1s the o s¢y, pecile in the rlaintiff's positicn will
be withcut 2 remecdy: this is the 1aw.

Sc ir these circumstances the plairtiff fails.

Frcncunced in opan oo urt this 9th éay of January 1960 at Blantvre.
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