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IN _THE HI I COUIT CF MALAWT AT BLANTYEE

CIVIL €AUSE Mo. 722 of 1979

BET WE E I: 4
FELLIDA MACLUNE PET ITIONER \/

versus
LUCKWELL MACLUNE e EvE e u e cocee RESPONIENT

Covamy TCPF1EG, Az.ds
Mbalame: Principal Legal Aid for the Petitionerx
Respondent: not presert; unrepresented
Sonani: Official Interpreter
Kelly: Court EKeporter

JUBa¥BEET

In this matter the petitioner, Fellida Maclune, petitions for
the dissolution of her marriage to the respondent, Luckwell Maclune.
The sround alleged in the petition is adultery. The particulars
of the adultery allesze that about Kovember/DecembeI 1977 the
respondent committed adultery with a woman unknown, as a result of
which he contracted a venereal disease.

The parties were married at the Fegistrar General's Dffies 47
Blantyre on the 24th November 1973. Both were Malawians and I am
in no doubt that they are domiciled in Malawi.

There are three children of the marriage, Fees, Loy and Grace.
The petitioner seeks their custody and she also seeks an order
that the respondent do mairtain them.

The petitioner gave evidence or oath in which she dealt with
her marriage to the respondent from which 1 firnd that the parties
were married as =lleged irn the petition on the 24th November 1973.
Thinzs began to go wrong in akout October 1976 when the respondent,
who was workinz outside Blantyre, began to stay away from home for
longer 2nd longer periocs, He blamed his sbsence from the
matrimonial hom2 or his work, saying that he was working overtime
and that his bosses were difficult.

Ir additicn tc his absence the petitioner noticed that even
when the respondert was at homz he scemed unwilling to have sexual
intercourse with her ard he complained that he was too tired.
Respondent said in reply to h:r querie= on this point "Sometimes 1
just regard sou as a sister®. This dig 1ot satisfy the petitioner,
who clearly became suspicious. L Iccémb%r 1977 the respcrdernt

was workirg at Salima. He came home on lajve, His wife noticed
thst he had a certair wetness on the front of his trousers She
asked him atout it and he said that he was washing in the kitchen
and had wet the trousscrs whils doing so. Lowever as the same
wetness was there or the following cay:*ze petitiorar was not
convinced and again asked him about it The respondent confessed

that he had a venercal disecase and thet h2 was being treated at a
mission hospital, i
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The petiticner's father gave cvidence that he discussed the
responcent's failure t¢ have sexual interccurse with the petiticner
with the respcncdent and that he arranged fer him to see an herbalist:
the respordent did not keep the appcintment.

There was nc zviderce to cerrohorate that of the petiticrer.
1 fcurd the petiticner tc be an impressive witness and I belicved
bexs It is net necessary to prove aduvltery by direct evidence anc
it is indecd raTre that such evidence is available. However, the
court usually lccks fcr seme corrchberation. It wculd appe=r freom
the dictum of Coexburn, C.Js in Eebinscn v. Febinsen gnd Lane (1658)
1 B & Ts 362; that this is a maiter of proctice cgnly for in thab
case he <bserved:

"The Ccurt is bound te act en any eviderce legally
admissible by which the fact of adultery is established
and if therefcre there is evidence nct cpen tc exception
¢f admissicr of ~diltery by the prircipal respordent, it
weuld be the duty «f the court tc act on such admissicns
even thcugh there might be a tctal absence of all other
aviderce te suprcrt them.”

This is such a case. The eviderce ccnsists sclely of the
petiticner's evidence of the respcendent's admissicn, But such
amissicn appears te be valié c¢vidence that he had ccmmitted adultery
and the fact th»t he admitted he was suffering frcm a venereal
discase iB prima facie evidence that he was gu.lty of adultery, see
Stead V. Bhcad (1927) 8.7. page 391.

In LATEY OF DIVORCE (14th edn) at paragraph U72 on page 412
it is sugzested that the fact of service of the petiticn on the
respcrfent arnd his failure tc enter - cdeferce might be a slight
measure ¢f corrcboraticn.

ts te the stardsrd of prref reguired of a petitioner, secticn
7 (2)(a) of the Tiverce “ct reyuires the ccurt tc be satisfied that
the case for the petiticner has beer proved and sub-gecticn (b)
requires the ccurt tc¢ be satisfied that th:re hzs not been
connivance or ccndenaticn and by sub-sccticn (c) there must be no
cr llusicons

1 am satisfied that the petiticner hss nct connived at or
ccndened the alleged adultery ncr has the petition been presentec
ccllusively. Iiscreticn is not sought.

‘dultary was previcusly known as criminal conversation and the
standard of preof tc be applied was quasi criminal. In Bater v.
Bater (1951) Probate Fepcrts at page 35, which was a cruelty case,
the Commissicner whe heard the case directed that the starndard cf
prcef of the cruelty was procf beyond a rcascrable deubt. Sach
directicn w=s upheld. Ecwever, it is clear that es adultery is
nct a criminal cfferce the aralogies and precedents of thz criminal
law ¢o rct =pply. Mcrdaunt v. Moncreiffe (1674) 2 LF 2 HL, 474.
The standrord cof prccef appears t¢ be that laid dcwn in Lastable v.
Eastable (1968) 1 WLF at p.1684. In that judgment Willmer, L.J.
reviewed the authcrities cn the questicn of the standard of prcof
with particular atterticr tc Presten Jcecnes v. Preésteon Jones (1951)
"«C. p.391 and Blyth v. Blyth (1966) '.C. He cbserved at page 1686:
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"hen Blyth v. Blyth and Puzh was befere this court I
ventured to say thot 1 rgrecd with the view expressed by
Denring, L.J. in Bater v. Bator and adepted by this Court
in Hornal v. Neuberzer Prcduots Lvds In that ¢ft cuctad
bPassage Tenning, L,J. gaild -

'The difference of ¢pinicn which has beer eveked abeut
the standsrd of precf in recent cases may well turn
out te be mere a matter of werds than anything else.
It is of course true th-t by our law a highe

standard of preef is ricuired in criminal cases than in
civil c=ses, but this is subject tc the gualificatirn
that there is ne absclute standard in either case.

In criminal cases the chargze must be proved beyond
Teascnable deubt, but there may be deprecs of preof
Within that stardazd. 18 Best, C.J. and many

other great judges have said 'In propertion as

the crime is crnermcus, sc cught the precf te be
clear.' Sc alsc cn civil Cas22 the case may be
preved by a prepcrnderance of prcbability, but there
may be degrees of prcbability within that

stardard. The degree cepends cn the subject

matter. A civil ccurt when ccnsifering a charge

of fPaud will naturally reguire fer itself a

higher cegree of prcbkability than that which

it weuld recuire wher asking if negligence is
established. It deoes not adept sc high a degree

a8 a oriminal ccurt... even when it is censicdering

2 chargs of a criminal nature: but still it dces
require a degree of prebability which is ccmmensurate
with the cccasicn. Likcwise 2 diverce ccurt sheuld
Teguire g degrze of prcbability which is preoperticnate
tc the subject matter.! i
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Tillmer, L.J. went ¢n -
"Urtil the matter has beer further considered by 1h: House
of Lords and furthor guidarce has been received I
prcpese to direct myself in accerdance with that statement
of principles In the present case what is charged is an
effence. True it is rct a2 criminal offence: it 1g a
matrimenial cofferce., It is fer the husband tc satisfy
the court that the cffence hrs been committed.
Whatever the popular view may be it remains true in the
eyes of the law the commissicn of adultery is a sericus
matrimenial cfferce. It fellows in my view that a
high stardarc cf prcef is recuired in order teo satisfy

the ccurt that the offence h-s been committed, ¥

In the same court Tdmund Davies, L.J. alsc applied the prepcnder—
ance of prcbability™ test as the starndard of preof with reference

;e
tc an advltery charze, He said, ccnsidering Blyth's case:

"Be that as it may, Blyth's case Cealt sclely with a matter

¢f condonation, and in relaticn tc that it cecisively and
authcritatively laid dewn that the petiticner need shew,
crly on a balance cf procbability, that he did not connive

¢r ccndcne, as the case may be. Lerd Denrinz's observatic ns
ir relaticen tc¢ the standard of preef apprepriate te the
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"establishment of 2 matrimenial offence, ¢n the ether hand,
must ex recessitatis be regarded as chbiter. As to this
Prefessor Cross in CROSS OF BVITENCE 2t pp. 96-97 has
cbserved that:

'211 that car be said with certainty on the present
law is that it is =nly necessary tc negative the bars
tc matrimenial relief cn a prepcnderance of probability.
Se far a2z the grcunds for such relief are ccncerned

there is, it is submitted, every reason why the views of
Lord Lenring ir Blyth w, Blyth sheuld be adepted- and,

at the level of the Heouse of Lords, nc authority precludes
their adepticon. Whether leower courts will trest Blyth v,
Blyth as an authcrity for the prepesiticn that preof on a
prependerance of prorbability is all thot is reguired
throeughcut evary matrimenial cause remains to be seen.

(A

Leré Justice Edmund Davies thireupcn applied the test of the
preponderasce of probabilitd s as the stenderd ¢f progl in
the adultery charged.

1 have given ccnsiderable thought te thisg matter and 1 find
that 1 am satisfied that the totality of the evidence  of the
petiticmer, while in géneral uncorrchorated, is sufficient to
prove the centents of her petition. On the preporczrance of
prokabilities, I so hcld, accepting the evidence of the petiticner
anc¢ viewing it cver the whele course of the respendent's conduct
cver the years, including the petiticrer's account ¢f his
ircre=sing sexual neglect of her, culminating in his ccnfessicr of
adultery. 1 grant = Cecree rmisi.of diverce. I grant custody
of the children as prayed and ¢ ndemn the resperdent in costs.

The questicrn of maintenance is ad jeurred irto chambers t¢ a date
to be fixed.

Fromeunced in ¢pen ceurt this 26tk day of July 1980 =t Blanbyre.




