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MZUZU REGISTRY

CIVIL DIVISION

CIVIL CAUSE NUMBE iA;zOanw S e

BETWEEN:

FAINALA MONICA MKANDAWIRE

(ON HER OWN BEHALF AND ON BEHALF OF
THE CHIMAYE FAMILY)

ELINA NYBITI MKANDAWIRE

~AND-

TROPHA ESTATE LIMITED

VILLAGE HEADMAN CHIMAYE MKANDAWIRE

May it Please you, my Lady!

1. Introduction
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1.1 This is the formal report cn the outcome of the mediation session held in this

matter. The mediation was conducted on 6" September,
of the disputed land in the area of Village Headman Chimayi Mkandawire,

Chikulamayembe, in Rumphi District of the Republic of Malawi.
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The parties understood the ‘road reserve’ &
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4+ 2 The action was commenced in this Division of the High Court of Malawi at

Mzuzu on 24™ August, 2017, by the 1¥Plaintiff on behalf of the Chimaye
Far‘"uy and the 2" Plaintiff on her own behalf. In the action, the Plaintiffs are

seeking a permanent injunction restraining the 1% Defendant from doing the
fohow;nc things:

L2

developing, or trespaésing on customary land iccated in the
aforementioned area or; ,

e installing a pumping station on the said land; and

e interfering with the customary land rights the members of the
Chimaye Family claim to have have in the disputed land.

1.3 The Plaintiif also seeks a permanent injunction restraining the 2" Defendant

village headman from surrendering the disputed land to the 1% Defendant for
the purpose of installing their intended water pumping station.

1.4 The Defendants’ position appears to be that the disputed land is not within

customary land but is within an intersection of the road reserve along the M-
24 main road and the buffer zone along the Runyina River. As such the
Defendant claims that the Plaintiffs are not entitled to customary rights in the
I while the Defendants have obtained the requisite authority to install
ump and associated works or equipment on the said land.
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5The Court ordered that the parties should identify a mediator to attempt to

rescive the dispute bétween them and to report the outcome of the mediation
to court by 11" September, 2017. The parties accordingly appointed Mr.
Victor Charles Gondwe, the author of the preserit report, to be the said
i he session was conducted at the site of the dispute on 6

pecifically, the mediation Involved ascertaining the boundaries of the
isputed land to determine whether or not the land was located within the
buffer zone-road reserve intersection or whether it was located on customary
land cver which the Plaintiffs have customary fand rights.

2. Definitions of important terms:

s being any land reserved for use
a d in terms of the Public Roads Act (Cap. 69:02) and being the land on
either side of the road the centre line of the reserve width being the centreline .
of the carriage way for the road. The reserve width for the road involved in the
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.3 He concluded that the proposed location for the water pump and asso

present dispute was agreed to be 30 metres, the said road being the road
ieading from Bolero to Rumphi.
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and banks of the relevant watercourse and mc ad jacent sirip of land as p
the requir ments of the Waterworks Act. In this case the buffer
to

z
be 15m from the centerline of the watercourse. e the ‘Runyina

The Mediator heard the testimony of several witnesses.
Banda, PW 1, who testified that the he works as a
District Council. He further stated that in August, 2
disputed area to verify the proposed location for th o
Wnezher it was within the buffer zone-road reserve ime section as ‘“as been

to
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!\ﬂ 44 road is Lhirty metres and ‘me purier zone in i
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showed the proposed iocaho of the water pump and an aerial DhOTOgrapﬂ of
the area.The map and aerial photog raph are atiached to this report and

marked “M-1" and “M-2".

2 He also stated that the water pump and associated waterworks are proposed

to be iocated within the following co-ordinates:
C—T E st: 585742 48 South: 8781807
C-2 East: 585734.82 South: 8781805.84
C-3 East 585736.98 South: 8781794 .35
C-4 East 585744.65 South: 8781795.78

ciated
works was within the intersection of the buffer zZon a?ong the Runym River
and the road reserve along the M-24 road.
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4 The second witness was PW 2, M Sydney Phirl, who stated that he was the

. e

maintenance engineer for the Roads Authority and confirmed that the road
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5 The next witness was DW1, Mr. Simeon Kent, who stated that he was an

Engineer for an entity known as Agricane. He stated that the building to
house the pump will have the dimensions of 12 meires by 6 metres and wili be
located within the intersection between the road reserve and the buffer zone.
He end red drawings of the proposed water pump and works. Copies © the

12
said drawings are attached to this report and marked ‘1 -3

.8 He stated that the pathway which passed through the intersection and was
used by the Plaintiffs and their families would be Czosed and a new pathway
constructed around ’me pump building and the associated works

7 The Mediator also heard the evidence of Mr. Arnold Thumba, the Regional
Commissioner for Lands, who also confirmed the jocation of the proposed site

for the pump and works as being located within the iniersection between the
road reserve and the buffer zone.

¢« The proposed site for the water pump, the pump house, pipes and
associated works are within the intersection between the road reserve
along the Bolero Rumphi foad and the buffer zone along the Runyina
River. '

e The Plaintiffs and other persons who occupy customary land outside the
intersection have no customary land rights within the intersection itself,
which is public land: see section 6 of the Waterworks Act.

he land outside the road reserve, the buffer zone and their intersection is
y iand over v the Plaintiffs have the right to use and occupy.




e The Plaintiffs and their families have not given consent 1o the Defendanis
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water pump and associated waterworks tfe the location proposed which ic
However,
"fay portion of the proposea wa aler pump proj ject
in violation of the
s may be entitled 1o

within the road reserve-buffer zone inier section.

Defendant constructs
ozﬁszde the road reserve/ buffer zone then it WiH be
customary land rights of the Plaintiffs and the Piaintifis

the injunctions sought in this action.
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VICTOR CHARLES GONDWE
The Medistor

To: 1. The High Court of Malawi
General Civil Division
Mzuzu Registry. -
MzUZU

2. Kawelo Lawyers
MZUZU

~Racane Associales
uzu
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M-1
MAP OF THE DISPUTED
P OF THE DISPUTED AREA




M- 2

AERIAL PHOTOGRAPH OF
DISPUTED AREA
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