
I 

I N THE HI GH COURT OF MALAW I 

PRINCIPAL REGI STRY 

CI VIL CAUSE NO 5 OF 1992 

ULOS I MA I MB/\ PLAINTIFF 

a nd 

DIOCESE OF RO MAN 

CHURC H DEFENDANT 

~ .. ! 

JA NE MAYEMU ANSA H (MRS) DEPUTY REGIS TRAR 

Msis k a of Cou n sel for t h e Plain tiff 
DEFEND ANT : Unprcsent c d , a bs e nt . 

RULING 
ii) 

. h.;1. ,?hs t h e p l aintiff ' s c l a im for damages arising ou t o f 
~, ,, 'f'i:: . "'/.•, . ' ' ' . 

~ . :d.affi,~-.i9S{ to his v e h .1.c .le , Dats un 18 OB Co up e . Th e ac t i o n . .1 s based 
1-l OJ~'iii~e.gligence . On 30th July , 1992 the c o u rt. e n tered Judgement 
,. i ·n 1 .., deJa u lt of i n te n tion to d e f e n d , dama g es t o be asses s ed. 

, 'Il,l;iis J" is a n ordinary case o f road accide n t i n volving a 
i--. 1, 9)..J.i s ion o f two ve h icles a l o n g the L il o ngwe Za l e wa road and 

th'~";· .·p l ai n ti ff ' s ve hi c l e wa s e xt e n sive ly d a maged . The 

p·laintiff took out s ummo n s a gai nst th e de f e n da n t and Lhe 
!;:,,· d~.t_- . ¢ an t ' s in s u rance comp any · pa id the ma ximum premium of 
·li'

1
:Kd'.; .~O. Th e plaintiff ' s c l ai m is th e diffe r e n ce betwe en 

· ij \ h e defe n da n t ' s ins u ra nc e c o mpany h as a lready paid to the 
i a n t a nd h is tota l c l ai m. 

aintif f ' s claim is fo r repai r ch arges , hiring charg es , 
cha rges , cost. of a po lice report , c h arges for 

t~en t , pain and suf f crj nq and t he co st. of t h is act. i on . 
. .ff . 

· · ·· 1 aim f or treatment charges , p ai n and suffering 
. ) 

~._.a)l'lred&3-y sett. le d bet.ween t h e p a r tie s at K5 00. Th e claim 

1
, .. o S t Of a p O 1 L c e r c po rt i s d i s mi s s c d . T h e p 1 a in t. i [ f 

·5.' \_l ead t h is cl<1 irn , i. t j u s t c ropp e d u p s u dd_e nl y in Lh c 
'·"'· ' $'.e of t h e pJc:1in L i ff ' s ev ide n ce i n co u r l Th ere i s cil so 

wa s 

for 

dt d 

i :g to back up l l1<1l r: l ai m , t h e r e is n o po ] ir:e rcp o rl o r 

fp t exhi bi ted . 
'".,:. 

· Df.!, to t h e ma j n r, 1 a j rn o n d a rn a ge s ; t h e 1 a w 1 s cl ea r , L t 
ij¢ es that an _i n j u red part y .is enti t l e d to restituli o in 

r ~ rurn ag ainst t.h e wro n g d oe r. Da ma ge do n e to a n i t ern 1 s 
u:,red by the r:os t of rera 1 r . In Th e Londo n Corpo r a l i o n 

( 1;935·) C . l\ p . 7 0 Lh r l c,1r n e d J u dge said : 

2/ .... 



~w ,, 

i~~:1 i; - 2 -

. ·~•i.'··' ~ ' ~I.;.,, .l-~/tr\,.· ;} 
,,,:' Pf ima faci e , th e damage or:cci s ioned t o a v es s e l J~.:; t li c 
~6st o f rep a i rs - th e r:ost o f putting the v esse l in t h e 

;t .(:t, 

.. a me condition as s he was in b e fore the colli son, and to 
#;S tore her i n t he h zu,ds of the owners to th e same v a lu e 
l she would h ave h a d if th e damage had never b ee n d o n e ; 
:?"d pr ima f a c ic t h e v alue o f a damag e v es sel is l e ss by 

1~ cost of r e pu l r s than t. h 8 value .i. t wo uld hav e if 
;ri~ ama g e d." 

i~:f .~ :l/f\ 
:(Q; .J,. ; ~ ~ i'. c ase th e pl aint i ff is e ntitled to get t h e reason a b le 
cq~i ·,':''.of~ r epairs to b e a ff e cted o n his damaged Dat s un 180B . 

.,,,., . "':·· 

~ --- .y e n : the cost of r e p ai r s must b e reasonabl e and a pp ropr ia t e 
"' .pg } n to conside ration the circumstances and the c o nd i L ion 

.~]C ~ d a maged i t e rn. 1 n the ca s c of Darbi sh ir e v s . Wa r r a n 
· ··-. LR 1067 (CA) llarman L LT sa i d that : 

C a n b C p r O V C' (I l h cl I L h C' r, 0 ::; t O f r C p cl i r CJ , <'. cl I J y C X r, (' ( ' d S 

v a lue in Lil e rn ,1 r·k c t of Lh c damaged ur l: icl e " 

~ - t e~idence of t h e pl aintiff l e aves a lot o f un answere d 
:i'-' !-,y, t • . . 

,gg(;ls t i o ns concerning the accident and damag e to t h e v ehi c l e . 

~'l;;b.~j c;:ourt s have al ways s aid that it is wrong for a pl a inti f f 
1,-tfd ''V lay : a c a us e o f action b e for e a court and le a d n o eno u gh 

{~v ,i de..n.c e to support the claim and then expe ct the c o urt to d o 

l qu. ~~ s;f. wprk a nd award damag e s , c l aime d. Th e plaint i ff h as not 
~~xp.:J.,a,;,;i; n ed t he na t ur e of th e accident wheth e r it wa s head on 

l poll is i pn o r whet h e r hi s vehicle was. hit ?n the s ide o r 

1
1~,h \~Q] .: as a result of s ome collison , hi s v e lncl e o ver t u rned . 
.. '1:~ ~9t;u r e o f th e a cc i d e nt would some h ow throw s ome l ight on 
-~he ~a-t'ur e of d a ma g e s uff e red by the v e hi c le . The re i s no 

!po~ .1i e p o rt to s h o w wh at dama g e the vehicl e suffered or e v e n 
Ja"'f'p '<Jgraph to s how th e same . One is l e ft to wo nde r as to 
~ · '·t~t- . . r 
:. th~ llf\,:n~t, ur e of d a mage t he vehicle suff e red. Th e o nly 
.;.i 'ndis:=~"t:;i on is the h a ndwritt e n par t s estimate from a b ig and 

j ) . I #f .-', • 

;yel,l J-~~s tabl i shed Ma ndala Limited . Th e part s estimate b ears a 
4 s i g nat ure wit h out a l e gibl e name on it. Going t hro u gh the 
} list\-q f f, par t s to b e repl a c E: d one gets the impression that th E: 
~ v ehicle f wa s damag e d beyo nd repair. Both the front an d r e ar 

) ~in1i%~F ·~en s need to b e replaced , right h and and l e f t han d d oo r 

f,fu bp~;~i~/ rin g s , con rod b earing , roof ceiling (l i nin g) , t o 
; rnent'2-,on } a f e w ou t o f th e total forty one i tems l i s ted d o wn . 

f_<lt", a"pp,e. rs t he v e h ic.Lc ' s b o dy work was completely d a maged a nd 

f:al sq~l'tl .e e ngine n eeds to b e done compl e t e ly . As indi c a t e d 
f ,ear:<;J,, ;i:.er , on, the cost of r e pairs n e ed to b e reasonabl e . The 
.. ' t:" ' 

! ye act,~~~ ~ ma ke of t h e pl a intiff ' s v e hicle is not kn o w and j ts 
!,~.on.o, i ;t:,i ,on be for e t h e acc ident is not kn o wn. I t J.s t h e 
1 plaintiff' s d u ty to pro v e b e for e the court. that t h e vehi c l e 
! w~~Win ~ g o od condi t ion and all the listed parts ar e n eeded a s 
l;a r ~.su ~t o f the a c c iden t . The plaintif f i n his e vide n c e ha s 
j•,notP,;?sa_i_,d th a t the v e hicl e was new or in v ery good cond it ion I 

j,t .. h e :i;. ·e ,.• fo,re b e lieve th a t t h e vehicl e was a n o ld o n e . Th e o ld 
L~~t -~p.~, f" 80 B wo u ld f etc h t h e s um of between Kl2 ,00 0 - Kl S , 000 . 
. f.,~,, 1:.~p ' 
t· ' 't,; .J 3/ ... .. 

;~: 
~ 

!- ,r,,• ,{; 

.i,~, . ~l ~ tr 
·1(1~ . ''l. !-, 
J .'' .' ·. l"'. 
'j r,i 'isl 't· 
f!': i :•-'. 1 I , ~ii 

f~• '; . fiif'.;'{ 
f~/ . ·~ . ..', 'ff 
1 it • ~ ~ ; tJl 
.!• L. ¼.i::• ' . ··,·\L 
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., 'i I 'H in d\1t that it i s u n r c a son able to c 1 aim the sum of K 2 3 , 0 0 0 as 
.·-_ ' , t•]•' Ji>."· 

. ,,, b ~,r1:n<;1' il he cost o f reµai rs wh e n the vehicle could mo st likely 
'.•'h "' b_een replaced by I<:1 5 , 000. I allow the sum of Kl4, 000 to 

. u-:;: 
- ~ ~ ~ sum of money w h i c h c an b c spent to p u t th e v e h i c l e i n 
r ·iginal condition or to replace it . 
~ j..;-. 

... J fi: ur ther the p 1 a in t iff ' s con tent ion th at the vehicl e wa s 

\:r '.3u'sed for busin e s s in Lilongwe and Blantyre 
tt!i >J,~, 

.+;.,.-;"" ' "\:.J 

, J'.(t~~ ~:~int i ff ha S . n O t cl i SC l OS e d t O the CO Ur t th e n a t Ur C O £ hi S 

.· . us iness . He c on tends that to avoid his bu si n es s fr om 

j(9 ~ 'ilap'.sing he had to h i re veh i.cles in Bal a ka so that h e could 
,~-'-J.:.·. t . ~; t : . t t I I- . . Tl t f h . •~Cv ,l 11,ue O V .LSJ. -_ - 1CSe C. WO (; _Lt JeS . . 1 e C-:OS _. 0 . r:ar 1.rc 

,•f .fl i u,j t the p eriod o[ r cp.:ii.r 1 s rcr:overabl e . ll o wever i L mu s t 

~,, . f ~:i~ on a bl c , , o n :-~ i cl(' r· i n CJ I h c q l l ,1 l i t y of t hr' v c h i r: l c . 1 n I hr' 
tf se :r~O'f W,ilson v~; . Sl1,1w ( l <)(, 7 ) l<.T.H. (Cl\) ,-1 liiql1 <Jt1 ,1lil y 

i'h'i.cr'!is W(l~~ --i"i"i 'r'c,-(T . <1: ; .-, S tlh s l 1T\lr-z, t .o ,lll()i l1c· r· Iii C:Jil (jlJ ; l Ii I y 

, i C .re , l Ii c coll r· l Ii<' I (! h i l I l 11 c d e f c n cl <l n L was l i cl b l c I o j) ,1 y 
,, _ ~x:. iy 

~. c ost of h iring a low quality vehicle. ln this c a s c , l h e 
~;..,._ . .' . 

1:~pla1;nt_iff own e d a Dat s um 180B and as a subst i tute h e hi r ed a 

f ~~ t hen a Nissan Patrol. Both vehicles arc h i ghe r th a n his 
[ o~~ · ve hicl e and they c1rc expens i ve vehicles. His e xpl anation 

;t , st t hat t h C SC WC r C' l h C O n l y V C h _j J C S a Va _i_ l ab ] C l n 8 a ]_ c1 K a . I f 

if'i n'.qeed he hired them Eor the sak e of his bu s in ess i n Blantyre 
.,1an·d L ilongwe h e wo uJ.d have n ot restrict e d himself to Balaka 
• ,. "' I )I· j:1{,':6 he would hav e r: h ec k ed ot h er hiring plac es i n Blantyre and 

~ t:~»\ongwe. I find t hat t h e d e fendant cannot b e condemn e d to 
f:;~~a,'y t he full hi re charges of these prestigi o u s a nd exp e n s iv e 

~N.e ic],es when he wo u ld have hired a Fiat or a ny other ch e ap 

; v.~Hi c.f.e . Almost all other h i ring vehicle hav e mil eag e fre e 

i :P,'.e.'.ff,io,d.s d epe nding o n how long a ve h ilce is h ired , th e r e f o r e 
~- ijg~ plain tif f's contention that h e hired these vehicle because 
,-~ tjf_l~ th'.at privilage fails . His claim for three months is 

-, t¾ ' ,5 ~ 0 . I_ beli eve t h e s um of KS,000 would be e nough to hire 
· heap v ehicle for J mont h s . 

i., 
•· f 'i n al claim is for tow charges . Th e re is a r e c eipt 

~ ib ~ted i n court, I t h erefore award the sum of KJSO b e ing 

1 
· c ,harges . The lotal s um awarded to the plaint iff is 

, ,·.s~p mi n us the s um o f I<:12, 500 , which wa s already paid by 

.. d :fend a nt ' s insuranr:e company. Th e plaintiff i s furthe r 
ftl ed to the r:ost o( t hi s a~tion fees t o b e taxed . 

:·~J Ch ambers t h is 20th d ay of April 1993 , at Bl a n tyr e . 
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1/' '\ / \_!\',/'--*: '--"'-- -- ' 
Jane Mayemu Ansah (Mrs) 

DEPUTY REGISTRAR OF THE HIGH COURT 


