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JUDGMENT
The plaintilfs claim damages Crom the Delfendant for
Fas.) breach of contract.

are members of a musical band known as Love Aquarius  Bawd .. . Tl
defendant on the other hand needs no introduct i on.  Ip Y the
defendant Council's management decided to of fer hotel and

Ihe briel [acts of the matter are thesék the plajntifls

catering services and taok over the rurming of what used to be

kinown as Hotel Chisakalime in Limbe. Prior to that iime Uhe
Department of Heotels & Tourism ran the Holtel and the plaintifks

played there as o resident band. Mhon the defendant Loolk over

Lhe

concluded between the partics. The plaintifls were however not
able to produce the agreement they signed with the defendant in
this

for

renewed every year thercafter. The plaintiffs tendered in
evidence Exhibit Pl which is the agreement Uhe parties execuled

for

Lhat the agreements for the vears in between were oral
Pevhaps T should mention Lhat Exhibit PPl was actua L1y signed
guly on'«6Lth Decewler, 1988 i.2. some ninc months alter the

Hotel iU also Look over the bawd and a inal aprecment was e

respect.. All the same they said that it was an agrecment
one year but revewable and Lhat Lhe apgreement was indeed

Lhe ‘period lst April, 1988 to 3ist March, 1989. They said

Sl




agrecment was roncweds The pldaintitls cont inded playing at Lhe
Hotel uwp te Jlst March, 1989 aml lbey carried ow up to 4lh
Qetober 1989 when they received a lelter, Exhibit P2, addressed
to: them by the defendant's chief exccutives The letter is
dated ‘Znd Qcteber, 1989 awnd feads:

"hear Gent enen

TERMINATION OF CONTRACT

Since we did not revise your contract with City
Council on its expiry and you are now playing
without a valid one, I wish to advise you of a
resolution of Policy and Resources Commiltee
that your future conbracts with eflect From 1st
October 1989 be between yourselves and the Hotel
Chisakalime.

Therefore conditions of your contract-will be
negotiated by the Commercial Manager and llotel
Management as they may deem proper.

Yours faithfully,

Signed
a3

RiG, MITCHINSON
TOWN CLERK/CHLEF EXECUTIVES

The plainEiffs denied the contract was not renewed alter
3lst Mareh, 1989 as contercled by the Town Clerk in the Jetbor
just reproduced. According to Chew o new gontract waeg dhily
agreed orally and all that remaived to be done was to reduce
the same to writing. The plaintiffs referred the Courk to
Exbiiblt P2, the contract Lor the year-lst-April, 1988 'te 3lst
March 1989, which was agreed in April but actually reduced Lo
writing and executed only in December, as I have already
indicated. They said that similarly they were content with the
verbal agreement they reached with the defendant and believed
that the written agreement would come later on.

I found the letler to be somewhat confusing. What
however came out from the total evidence was that at the time
the letter was written the defendant had put the Hotel up for
sale. * Indeed it appears that a buyer had already been found
then and all that vemained was the winding up. Be that as it
may. It was the plaintilfs' zase that ag aduised In the sald
letter they went to see the defendant's commercial manager and
dligcussed the mitter with bim.  They said that im the end it
wig: agreed the band should continge to play at the Hotel in. the
mean time and that the band did indeed play up to the month of
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February, 1990 when the new owners of the Hotel told Lhem Lo
Lleave the premises as they did not want a band. The platatifls
complied and left.

The plaintiffs claim in this action firstly the sum of .
K9,000.00 being notice pay and sccondly the sum of K6,000.00
for leave pay. The plaintiffs testified that the defendant wae
obliged on the termination of the agreement to give them three
months notice in wiriting or pay them thirece months salary in
lieu. The plaintiflfs contended further that under the Lerms of
the said agreement they were entitled to thirty days leave
annually and they said they had not taken leave [or two years
at the time they were senl away [rom Lhe Hotel. The plaintiifs
relerred: to Bxhibit P2, the asreemeat Tor Ehe year 1988789, in
support ol their case. They said Lhat they wore at e malorial
ime on a salary of K3,000.00 a mowth, henee Uhe . amounis Lhey
are claiming in the action. Further the plaintilfls satd that
they addressed a letter Lo the defendant claiming these monics
and that the delfendant's Town Clerk responded saying that they
had no valid claim as the agreement between the partiecs had
expived. The plaintiffs did not however give up. They wenl 1o
sce Lhe Town Clerk and later petilioned Uhe Mayor and had an
audience with him. Subsequently, on 9th Jdune 1990, the Town
Clerk wrote a letter, Lxhibit PS5, to the plaintiffs advising
that after considering the matter further the defendant had
decided to make an ex gracia payment in the sum of KZ,500.00
and the plaintiffs were asked whether they accepted the offer.
See Exhibit P8. The plaintiffs wrote back accepting ‘the eoffer
and the K2,500.00 was paid to them on 12¢h Julye 1990, The
plaintiffs did take this sum into account and subtracted it
from the gross sum claimed in their original statement of
claim. They, however, left this sum out in Etheir amended
statement of claim; it being contended that the same had
patbing to do with the monies due Lo them in terms of the
contract . v

I think that 1 should in Fairness to learned counscl on
both sides acknowledge at this Juncture the ingenious and weil-
balanced argument they presented to the Court in this case.

Mr. Mbendera urged the Court to find that the pladntiifs’
contract of employment with the defendant expired on 3lst March
1989 and that the same was not renewed. Learned counsei
submitted that the lebter; Exhibit P2 which 1 have reproduccec
above, makes this clear. Mr. Mbendera appreciated that the
plaintiffs continued to play .at' the Hotel after the 3ist March
but submitted that nevertheless this did not crecate a new term
but only a "holding-over" Just like a tenant would hold over
alter a tenancy had expired. Mr. Chikopa, on the other hand
urged the Court to Find that the conbract was renewed . ‘He
referred the Court to the evidence given by PWl and PW2. : Tt
Hilli be vegalled that jt wis the ovidemee of the two wiltnessces
that they agreed a new contrict with the delfendant after 3lst
March and that ell that remained to be dofe was Lo reduce the
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agrecment Lo writing later o, I bave given . the malttoer anxious
consideration. For My part theire can be Lierle doubt the
1988/89 contract reflected in Exhibip PE ©xplred by elflluxion
gb time on Jler Mareh, 1989, However T am inelined te holiuve
the plaintiffs that Ehe eontradt e renewed for the year

EOBO 9. T am moved by scveral considerations. First | Find
iC diffieult to areepl Ehat  The defemdane would have kept the
plaintiffs playimg at. the Hare for six long months alter the
1988/89 contract had expired and conlinue to pay them al] Lhosce
months if the contract had not been renewed. I must also say
that both PWI and PW2 impresscd me as truthlul witnesses. Thev
gave their evidence T forthright manner, Further the
praintitls’ eave wns supported by what happened to the 1988 /89
contract where, as | have earlier indicated, the contract Lhere
Wars cconge lided - i April, 1988 But wis reduced Lo wrjt g el
Crecuted by the partjes only in December.  As was conl caded “by
the two witnesses Lhe same happened in respeet of Lhe
Succeeding conliact; the parties dgreed to renew it and leflt
Che astual writing of the formal agreement to be done later on.
Pt brieﬂy, I am satisfied that the contracl was Tenewed: Lo
Tt [rom 1st april, 1989 to . ¥lsg Harch, 1990, amd I find
accordingly. ;

It was the plaintiffs! case that the rencwed contract was
subject te the zame Cerms ag the preceding contract reflected
i Exhible P2, The Plaintiffs contended that they were
entitled, on termination of the contract, to 3 months not jce or
3 months Pay in lieu of such notice. The plaintiffs emerged
unshaken on thisg point and I am satisfied that these Cerms.did
indeed apply to the renewed contract . Imdeed there would. dm e
my view, be nothing odd about such a term in a contract of this
Bature. It was then submitted on behulf of the defendant that
the plaintiffg were givew sufficient notice by the lettar of
2nd October 1989, Exhibit P2, ih that the plaintiffs continued
to work up to January, 1990. with the greatest respect I am
unable to share in this view.  To my mj rd, Exhibit P7 did mer
s@ek to give the plaintiffs motlce of termination of the pew
contract or, indeed, of the preceding contract Which, @& I have
said, expired on its own by effluxion of Cime. Rather the
letter was only a declaration Ehat o the wiew of the defendant
there was no contracte subsisting belween the parties after 21 Gk
Mareh, 1989 and the letter then went on to advise rhe
plaintiffs ro negotiate one with the lotel Management, whatever
Clhat meant, really. In shiorE. 1 am unable to assent Lo Lhe
aEgUmEnt on Lthils poine, #

Next Mr. Mbenders submitted that cven ir the defendant
was in breach the Plaintiffs did por all the same suffer any
loss in that they continued to be emploved at the Horel and at
the same salary. The plaintiffsg! evidence, ag T understood it
was that upon receipt of Exhibit p2 they thought they had no
alternative but to see the defendant's Commercial Manager as
advised in the said letter. « The Plaintiffs said Fhat they were
again simply told to continue Playing at the Hotel and that the



formal details of the agreement would be deall witly Barei . - VE
was rheir evidence that they continued playing at the Hotel up
to February, 1990 when, without any prior noticc, the new
owners of the Hotel told them LO jeave. ~hé 1 understband the:
faets the defemdant was © party Lo this new arrangement. P
this as it may, I have already found that a new contract was
agreed between the p}nintiFFS and the defendant for the period
(st April, 1989 40 3lst March, 1990 and the central issuc is
that the plaintiffs ‘wcre entitled bo be given 3 months notice
if the defendant wanted to terminate vhe sald conbraclh or poy
chem -3 months pay 1D [fan af sueh welice. ndeed this
particular iesue does nol appear to have. been raised by the
defendant in its defence. What |1 kave said here #8 thereclore
simply academic, I think.

— With regard Lo the question of pay in licu ol hoaed |
wish to say that the plaintilfs were {irm they were enb ik lesd Lu
sise month ledave,Byery Yyed. They also emevged unshaken that

they did not take their Teave im 1988/89 and also in L989/1990.
The claim for two months pay, in rhese circumsLances, would
appear to me ernicl - Aopardivg L6 puhibit P2 such leave Was Lo
he Eaken in January bt 1 ehink thab this was simply an
administrative arrangement .

The matlter does nol, however, cnd there. Mr. Mbhendera

has raised two other f sEuos. Learmed sounsel referred the
Court to the K2 ,500.00 which 1 have said the defendant paid to
the plaintifls in Julyl 1990, Counsel contended that it was
agrecd between the parties the enid sum was paid in full and
final satisfaction and discharge ol any claim the plainti iis
might have had against the deTfendant . Referring to evidence
what happened on this point was thig. On 2lst June, 1990 the
plaintifbs wrote to the Mayor of the defendant Council

3 complaining sbout the wawaer. 1n which the Town Clerk was

handling their issue. The letter, bxhiblt P5, reads -

nyQUR WORSHIP THE MAYOR,

We write Lo you prefering Lo the discussion we
had with the Town Clerk today on the 21at ol
June 1990 concerning about our money which the
Council owes Us.

Yout Worship, the Town Clerk offered Lo give
us K2,500 (Two Thousand and five nundred Kwacha)
which he didn't explain why he offered us that
money for. As far as we're concerned the Council
{& supposed Lo pay u& K12,000.00 (Twelve thousand
Kwacha) for three months notice and one month
leave grant. Thercliore, wWe appeal Lo you, Your
Worship, to. help us on this matter and at Lhe
came time we're asking for your help to make the
Favn Dlerk and Lhe Council understand the whol e



situation. This matter has been geing on for a
very long time and as f[ar as we know we should've
been claiming a 9 month-pay plus damages since
the Coimell has never writbtem us any lelber of
dismisal up Lo now which means welre still working
for them.

Please, Your Worship, would you kindly consider
us as soon as possible.

Yours laithfully,
LOVE AQUARTUS"

The response to Lhe letler came through a Telter [rom the
Team Cleric: "The letter bears the date of 9th Jome, 1990 byt it
is clear this was a slipj the eorrect dute was 9th July, 1990.
IE is, I think, pertinent be #oprodoce the lekler. 1L reacds -

Wihear  SiTs

BAND CONTRACT

Your letter of 21 June 1990 was considered by
the Council's Policy ‘and Resources Committee
on 30 Juwne.

The contract of employment cxpired on 6 December
1989 amcl was nolb renewed. There 1s pno nolLice
clause, and, as you were previously advised any
further contract should have becen with the Hotel
Chisakalime, in which event this would have
transferred to the new owners. In the evenl,

o such conlbvact was enbered: into.

The Committee therelfore considered that its
obligation to the band expired on 6 December
1989 and that no c¢laim eould be entertained.

Howevetr, it approved the offer previously made
to you of an ex gratia payment of K2500. This
payment must be accepted within 14 days ol the
date of this letter, following which 1€ will =
lapse and will not be rencwed. :

Yours Taithinlly
Signed

R. G- MLITCHINSON
TOWN CLERK AND CHILEF EXECUTIVE"




%

The plaintiflls responded on | geh duly, Y990 In o very short
letter accepting the aller. e beilbol reads |

"Dedar: Sir

Afismrearineg L0 your el ter -which yout Wwroto s Oh {he
gth of July 1990 we have Chought ol accepting the offers

Yours faithfully,
LOVEE AQUARTUS BAND
1. MANDA"

According to the plaintilfls the Town Clerk had carliev told
theim, when they wenl Lo SeC Wim, that the K2,500.00 was a token
of the defendant Coviiicil's appreciation for the services the
band rendered from 1984. They said that they accepted £ e
payment in tlat 1ights: There was tendered in evideunce a
payment voucher, Exhibit P7, which was raiscd in respect of the
€2, 50000, The varrative -column of the snizl payment voucher
states that the payment was a, I quote: "final payment on the
termination of contract'". It is however the uncontroverted
exildence of the plaintiffs that the said payment voucher was
not passed Lo them on the day they got the K2,500.00 Lrom Lhe
accounts departmenl nor did they know anything about it. It is
also to be noted that the payment vouchar was not signed by the
plgintilfa OF any of them. On these Tacts L am unable Lo hold
this payment voucher against the plaintiffs.

What we are thercfore lefl with is Exhibit 18 1.e. thve
letter in which the defendant offered to pay the plaintiffs the
cam wi K2.500.00. 1t is significant Lo note thalt the mowey, Was
of fered as an ex gratia payment. But of course the letter must
be read with the plaintiffs' letter dated 21ist June 1990 which,
as 1 have already observed, was g letter the plaintiffs wrote
to the Mayor. T have anid in that lettev Lhe plaintiffs
complained that they did not understand why the Town Clerk was
insisting on the payment of K2,500.00 cnly instead of the full
sum they were claiming under the contract. The issue raised
heve is diffiecult and obscure andt I must confess Lt bas given
me most anxious moments in the course of which my opinion
wavered. However on very sneious cousideration of Lhe matter |
haie come Lo be eof khe opinion that i [ a party intends Lo pliel
a payment in full and final satisfaction and discharge ol
liability such party must state so clearly and unequivocally.
The defendant in the present case should have gone farther Lo
state clearly that the of fer meant to represent a full and
£ipnl sptisfaction of the monies claimed by the plaintiiis in
rhle matter, HAs 1 have ealriicy pointcd out ., such does nol seccl
to be the position herec. The plaintilits said that they did not
understand what the Town Clevk was talking about in relation to
the £2,500.00. AL one point they understood him as saying Lhe



monecy would be paid as a Loldew o appreciation for Lhe ol
standing services they rendered during the 6 years or 8o ey
played at the Wetel . ALl iaall 1% appears that therc was no
consensus ad idem between the partics on this point.

[t is also to bc not ed that courts have chown a measure
of reluctance to uphold al leged scott lements or discharges wheire
no legal advice was sought in accepting the same. See ()
Lovell v. Williams (1938) 62 R L.I 1. Rep. 949 (cited in Ri nghams

Motor Claime, oth kdition, D 690; (b) McCluskey Vv Catholic | dfe
Toin & Lua bbd.

GCeneral 1 AC (NI) Rep. (1930), p-99 and (¢ Bigg &
S TPermanite Ltd (1951) 2 A1l E.R. 161, Jo Thig latloy vasc

Fros Sonervell at ps196 abserved -

Tord Justice

ihe law, 11 my opinion, €ne AU O
reasonable scttlements, pd ylicularly
where, as herve st rict proofl wouldd be

A VEery CXpens ive makber:  The ques G Tgin
in my opinion, {s: what cvidence is
necessary Lo cstablish rensonnblenoss!?
t phink TE is televant Lo prove L hat
the settlement was made nnder leopal
advice."

P

Lord Justice Singlclon snid ot page 1993

nir is a matter of considerabion that

the scttlement was arrived at under

qdwl se, the MOYo 59 @S the party

cottling may be quilte uncertain whether
he can recover anything aga inst somcone'.

2

Imethe case at hand there is no ovidence to suggest b e
discharge or compromise relied on hy the defendant was upon
legal stuice. Al in all [ am loath to accept the submission
that the K2,500.00 pa yment amount ocd Lo a sebtlement or
compromisc. | adeed Tt 18 signiibcant that inspite of the
payment the plaintifls immediately went Lo law.

Finally it was urged that the plainti ffg' clalm was
seatute barred by viTtuc of. sect 1o l6l. of the Local Government
(Urban Arvcas) Act in hat Lthe mattoers complained of by the
plainti Fie didonot arisc within one year of the date the acbion
was commenced.  This was aualher Gaddian knotl i Ehilisl easa .
Soeltion 16 prnvido:; ot couEleset iore apainst a l.acal
Authority (like Lo def endant’ vre] most Oc brought within one
year of the time when the causces af such acbion arast. S o
common case Lhe action in the presept cause commenced in this
Court, on 26th November, 1990. The central question for Che
determination of the. Caourk 4s (herefore when did the plail s
cause of action AfTee. The words \eatise ol action’ have been
held to mean "every fLact ek it wewld be necessary for bhe
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plaintiff to prove, if traversed, to support his right toe, the
judgment of the court, per Lord Esher M.R. in Read v. Brown
2:0BD. 128, 131.. A more; recent case is Letang v, Coopetr
(1965)1° QB 222%where Diplock:L.J. at 247 defined the words as
meaniﬁg??simplyga“factual cituation the existence of which )

. entitles one person to obtain from the court a remedy against
‘another person':! In the present case what we would be looking

at areithe factsspertaining to the breach of the contract
between the plaintiffs-and the defendant. Under paragraph 6 of
the plaintliffs” amended statement of claim it 1is suggested the
breach occurred on 2nd October, 1989. It will be recalled this
was the date the defendant wrote the letter Exhibit P2 stating
that no contract subsisted between the parties at that juncture
and went on to advise the plaintiffs to negotiate one with the
Hotel management. But as I have earlier pointed out the
defendant's position is a mix-up on this point. In Exhibit PEY
the letter dated, 9th June, 1990 which I have reproduced above,
the defendant stated the contract expired on 6th December, 1989
and that its obligation to the plaintiffs expired on that date.
Clearly this stdtement contradicted the defendant's own
position reflected in Exhibit P2. Anyway, if the cerntract
expired on 6th December, 1989 and the defendant failed to give
the plaintiffs the requisite notice or pay in lieu then the
cause of action arose on that date. However as I have earlier
found the contract practically continued up to about January/
February 1990 when the plaintiffs were told to leave the Hotel.
On these facts the contention that the action was not commenced
within.one year;:from the time when the cause of action arose
must fail. In my view the plaintiffs have proved their case
and Igﬁind the defendant liables

I' now turn to the question of damages. I am satisfied on
the evidence that the plaintiffs' claim is made out. They were
entitled to K9,000.00 representing % months pay in lieu of
fAotice and a Further K6,000.00 representing pay in lieu of
leave for 2 yeaus. The total comes toO K15,000.00 but I think
that the K2,500.00 already paid by the defendant must be taken
Yk account ..  There was glso a claim of interest but this was
not substantiated. 1 therefore enter judgment for the
plaintiffs for the sum of K12,500.00 less whatever tax is
payable. 8

§
i {

. Costs of the proceedings to the plaintiffs.

PRONOUNCED in open Court this 2nd day of April, 1992 at
Blantyre.

L.E. Ynyolo



