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IN THE HIGH COURT OF MALAWI

PRINCIPAL_REGISTRY

CIVIL CAUSE NO. 268 OF 1991

BETWEEN:

MALAWI RAILWAYS LIMITED

CORAM: MWAUNGULU, REGISTRAR

i
:

For the Plaintiff, Kasambala
For the Defendant, Mbendera

O RDER

This application,'whfch relates to costs only, comes
to me in this manner. 'In the main action, I awarded
K1,200.0 to the plaintiff for loss of dependency. The
action did not proceed to trial. The defendant consented to
judgment being entered as to liability and agreed to damages

being assessed by this Court. This aspect is important,
because it makes the turning point of this decision. The
agreement, made in my presence, . made no order for costs.
The plaintiff applied to this Court to have the costs form
part of the order of assessment. Mr Mbendera, legalf
practitioner for the defendant, had no objection to such an
order being made. He only wanted to submit on the question

whether the plaintiff should have High Court costs, since
the plaintiff recovered an amount below the mark where the
case would have been commenced in the High Court. I heard
arguments from both Mr Mbendera and Mr Kasambala, legal
practitioner for +the plaintifl. The plaintiff in this
action be given High Court costs. i

Whether a plaintiff should be awarded High Court or
Subordinate Court costs, depends on section 31 of the Courts
Act. ! i

"(1) Where an action is:commenced in the High Court
which could have been commenced in a Subordinate
Court then, subject to sub-section (2), the plaintiff
shall not be entitled to any more costs of the action
than those to which he would have been entitled if
the action had been brought in the appropriate
Subordinate Court. 4 ' :
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This section Qas considered by the Suprem
in the Trustees of Dedza Diocese v. Rocha, MSCA Civil Cause
No. 3 of 1984 That decision, followed by the Supreme Cour{%k
in Attorney General v. Magombo, MSCA C1v11 Cause No. 9 oé
1985, seems to have been 1nfluenced in some respect by the
particular interpretation English Courts of Engllsm
Legislation. Interpretatlon off a statutory provision by th&
Supreme Court: binds this Court Both Counsel cited thig
case which, in some respects, betrays our'own Leglslatlonw
Mr Mbendera contended that 51nce the p]alntlff has recovered
less than K2,500.00, the plaintiff i entitled to
Subordinate Court coqts. Sectlon 31 waSEC1ted in aid. Thé

case of the Trustees of Dedza Dlocese v. Rocha in so far m§

it interpretsithe section, was“referred to@

The Supreme Court of Ap}eal in the: Trustees of Dedza
Diocese v. Rocha applied the déclslon of the Court of Appea:,
in the Unlted'Klngdom in Solomon V. Mulllnér (1901) 1 KB.76.
The Court of Appeal in the UK ‘decided th the words "coul;
have been commenced in a Count ourt", also used in sectio
31 of our Courts Act, refer togan action ln’whlch the Count
Court has Jurisdlctlon withoutiregarding the amount clalmedi-
A L Smith, M.R. said: b 2
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"I read them as meaning, which co 1d properly hav%
been commenced in the~Cfunty Court, both as regardﬁ;
the character of thelfi action nd amount reall}% ‘
involved." i P !

The jurisdiction of Subordimg
section 39 ofithe Courts Act{

(1) "In exercise of their civil Zjurisdiction, the
court of magistrates shall have jurlsdlctlon to deaﬁ

with, try and determine any civil matter whereof the

amount in dispute or the value of the subject matte%

does not exceed - xthe case of a court of a

resident maglstrate an the maglstrate of a firs@

grade, K2 ,500.00. 4
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It 48 palpably apparent from this prov151on that the

jurisdiction of a Subordinate Court does not depend on the
amount actually awarded by the tribunal.ii: The amount ln
dispute cannot actually referiito the actual award of the
Court. If Parliament had 1ntended it to  mean the actual
award made by’the Court, more ?rec1se WOort would have bee
used. On readlng the case of;;Solomon v Mulllner
could be a ba51s for thnklnqg
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The Master of Rolls seems to. haVe thought so for he did saéﬁ

that the jurisdiction of the County Court could only be§
ascertained after the award had been adjudlcated by the

Court. Said he, at page 83:, [ 3
it :a “
"At what time 1is it to be ascertalned whether the
action 1is, as regards  amount, proper within th'
jurisdiction of the County Court? Not in my
opinion,, at the time when the plaintiff igl

considering what amount he should have to claim on
the writ or statement of claim, but at the time whed
the amount recoverable 1is adjudicated on by the
proper tribunal or otherwise ascertained by the
result. It can not depend on the amount which the
plaintiff choose to claim. It is the amount whih is
recovered that is material.

I must say 1 have extreme difficulty to think that the
jurisdiction of a County Court has to be left till the Court
dicides on the award. Jurisdiction has to be considered at
the inception. The jurisdiction of the Court would remain
uncertain until the actual award. Apart from this, even 1if
the reasoning by the Master of Rolls is correct, according
to section 39 of the Courts Act, the jurisdiction 1is
determined by the amount in dispute, not necessarily what is
actually awarded by the Court.

Lord Justice Collins, who came to the same result as
the Master of Rolls, proceeded on the interpretation of the
particular statute. He noted that . there were two
conflicting decisions: ' 5 &
, ? o
"Having considered the cases, I cannot reconcile the
decision in Goldhill v. Clarke with that in Lovejoy
v. Cole:. The former decision seems clearly to have
been the fact that ;the amount: claimed by the
endorsement on the writi was to be 'looked at in order
to see whether the action was w1th1n the jurisdiction
of the County Court, whereas the 1latter case,
although the minds of the Judges do not seem to have
been very specifically addressed to the point, the
decision appears necessarily to involve the result
that the decision is not the amount claimed in the
writ, but the amount recovered in the action. We
have to choose between those decisions." ?
The conflict was to be resolved by¥ interpreting the
particular provision to ascertain the 1ntent10n of the UK
Parliament. Said he:

"In order to make out which construction of the
section is correct, it is neccesary, as My Lord has
pointed out, to consider the: policy of the
Legislature as expressed in the previous Legislation
on the subject. 1If we find that, previously to 1988,
there was a well-ascertained pollcy of the ,§
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Legislature with regard to the matter, that wouldf
manifestly afford much as51stance in determlnlng the?
meaning of the section. ; B -

He went on to demonstrate what was the policy of Parliamen%
in the UK in 1888, 1959 and 1984. Said he:

"Now we find that, prior to 1888 the object of the
Legislature, as expressed in the provision of the.
Judicature Act which incorporates various sections of
the County Court Act, 1867, appears to have been
that, where a plaintiff had recovered (emphasis
supplied) in an action of a class which a County
Court would entertain no more than a certain sum
which, if it had been claimed in the writ, would have
brought the case within the jurisdiction of the
County Court, he should not recover any costs in the
High Court, because he had chosen to sue in that
Court instead of the County Court, unless the Judge
certified for, or the Court or a Judge allowed costs.
Such was the intention of the Legislature at that
time as authoritatively declared by the Court of
Appeal in Chatfield v. Sedgewick."

The equivalent of our section 31(1) and (2) is section 19(1)
and (2) of the County Court Act (1959), which reads:

"Subject to sub-sections 2 to 4 of section 29, where
an action founded on contract or tort is commenced in
the High Court, which could have been commenced in
the County Court, the costs (if any) of the
proceedings in the High Court to which the plaintiff
is entitled, shall be determined in accordance with
section 20. 3
(2) Neither this section nor section 20 affects any
question as to costs if it appears to the High Court
that there was reasonable ground for supposing the
amount recovered in respect of the plaintiff's claim
to be in excess of the amount recovered in an actlon
commenced in the County Court.

Section 20, which is referred in sub-section (1) - for
convenience, I will extract sub-section (2), because it 'is
pertinent - provides:

"If the plaintiff in an action to which this section
applies, other than one for the recovery of goods,
recovers (emphasis provided) a sum less than the
higher 1limit, he shall not be entitled to recover any
more costs of the action than those to which he would
have been entitled if the action had been brought in
the County Court."

This sub-section clearly aligns costs on a County Court
scale to the amount actually recovered or awarded by the 7
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The concept of recovery is ext

of the CountyﬁCourts Act (UK)#&4 {
statutes. Sectlon 31(1) provid plaintiff would}
not be entltled to more costs than he would be entitled in
the Subordinate Court if he commenmces an @action in the Higl
Court which could be commenced in the Subordinate Courty
When could an?actlon be commenced in the Subordinate Court

Not when theﬁamount recovered does not
According to section 39, when  the amoun 3
necessarily recovered, does not exceed KZ,SOO 00. By u31ng§
the words "in} dispute" Parllament must have intended that®
the award of icosts on a Subordlnate Coufﬁ scale must not
turn out on the amount actually awarded.
be disputed. iiThe defendant .could be asking for less. i
claim ¢ than K2,500.00. The awardlngo The award could b%f
less because of a set-off or, ascounter- clélm. According to;
our law, this would not i for awardin
Subordlnate Court costs. It?" ;
Court Act ing@UK spec1f1calLy p this in sectlo
15(3). The County Court Acti'in UK is very: elaborate and ones -
would have thought that if there was change of policy, theg

County Court;Act is more prec1se. Howeve recise, however}g

it is not ourilaw. Our Leglslatlon part cularly the Court,.l
Ack, 4im relatlon R e Subordlnate Cogrts is greatly%
1nfluenced by the English statutes Both(in the Courts Actw
of 1959 and ik 4 the Nyasaland laws, th

wording is I€& a8 SLgnlflcant that th

the same year‘ the latter speaks of the 'mount claimed. Ou
Parliament could have adopted these wordsi'i it opted for the
"amount in dispute". The jurlsdlctlon of Subordlnate Courts
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on the amountdin dispute. TheBefore, whether costs should}:
be on the Subordinate Court soale does nqt depend on theg
amount actually recovered. Yet all the ca%és that have gon 3
to the Supreme Court have been Cases where more was claimed;f
or at least ! anticipated and! an amounﬁ less than the
jurisdiction of a magistrate's court was awarded. o

In my opinion, according to our Statute the fac
that less than the jurisdiction of the§ Court has been:
awarded by the ngh Court does hot neeessarlly mean that thev
costs should be on a Subordinate Court scale. It is the casa’
in UK statutes. In Malawi that less has| !been awarded is gt
circumstance that raises the i exercise the dlscretlon
under section 31(2). For, indeed if “the Court awardﬁ:
pretty less than the mlnlmum set out for Subordlnate Courtsﬁ
it could be presumed that the case could have been commenced
in the Subordinate Court. This fact, hOWever may not be
conclusive; in certain cases it may not be known what
amount is recoverable. Take, for example, ?where damages are
to be assessed. In Hopkins v. Rees and Klrby Ltd. (1950) 2
All E.R.352, less was actually recovered .:Glyn Jones, J. in
awarding High Court costs said:

"I find in the medical report on the plaintiff,
submitted to his solicitors- for the purpose of thls

action,’ a statement that his ankle has a tendenc
still to go over, that it is now chronic sprai
which will cause some permanent disability and thak

if this ankle continues to be llable to go over, he
might be a danger to hls workmates' and run the rlsk
of injury to himsel:f 1f he continued working ag;
heights as a steel erectpr Looking at that, and ng:
more, I am unable to say that it was quite clear, o
should 'have been quite ¢clear, to the plaintiff, as .
reasonable man, that no“judge would award more tha
£400.00 for that injury. For tha reason, I thin
that High Court costs .are recoverable in this cag
and I make the order ti 5
to have his costs taxed on the Hig ‘Court scale."

On the other hand, it is very clear the circumstances ln
which the Court would exercise the dlscretlon against the
plaintiff: if in the originating process”the amount clalmed
is less than K2,500.00. In such a case, the High court
would only allow the plaintiff High Courtﬁcosts if there 1s
a sufficient reason to bring the matter to the High Coulg
This would also be the case where the plalntlff s evidence
clearly established the liability at less than K2,500.00%
The list is inexhaustible. In all the other cases the tesi
is as was laid down by Glyn Jones, J. in ‘Hopkins v. Rees and
Kirby Ltd: @ ;

?«;
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"The only question for me is this putting myselfﬁ
as far as I can, in thé position Of the plaintiff at
the time when he issued the writ, am T satisfied that
it was then obvious that this was a:County.Court ;%




matter, or was it an action which, when
rather than another, must .have resulited in an . awa
exceeding £400.00 echudLng any reductionion the ground
contributory negligence?" ' !
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This test was adopted by the Supreme Court of Appeal in tbaf'
Trustees of Dedza Diocese v. Rocha. Applying the test BB
the present case, it cannot be said that the plaintiff woulg
have known tbat the Court would have awarded less than
K2,500.00. Until the court awards damages, it is not knowh
how much would be awarded for loss o dependency. Mr
Mbendera urges that if the plaintiff's rgal practltloner
had checked the authorities in the United Kingdom, he would
have known that the award for loss of dependency for
children are very low. He argued that the,sum of K1,500. OQ
actually awarded 1in this case was very high if it 1is
compared to the awards in the UK. Mr Mbendera can only be
right if awards for loss of dependency”“ re conventlonalﬁ‘
like non-pecunious heads. They are not. In Davies v.
Powell Duffyryn Associated Collieries Ltdd (1942) Aa.cC. 601‘

611, Lord Wright said: P ?

4 ﬁ

"Damages are to be assessed on the reasonablP
expectation of pecuniary benefit or beneflts
reducible to money value." ?i &

m,
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At page 617 he says:

i ]

"There 1is no guestion here of what may be called

"sentimental damage", bereavement or pain and
suffering; it is a hard matter of pounds, shillings
and pence...... N ; !

Loss of dependency cannot be all gthat predictablé,

Gy =

especially where there is no proof of earnings. The
plaintiff here, therefore would not have known that he would
recover less ithan K2Z,500.00; @#in fact, there was a claim for:

funeral expenses amounting to'KZ,OO0.00 f“I held that, that
could not be paid, Dbecause there was ,no proof that the
dependants had paid. If Counsel had been more careful, he
would have checked if it had actually been paid. I hold,
however, that the plaintiff would not have known what amount
the Court was to give. The difficulty for him can be
mesmerised from the reasoning exuded in the award. I would,
therefore, award costs on a High Court scale on that score.

There is a further reason for awarding costs on ‘a
High Court scale. In this case, judgment was obtained by
consent of the parties when they appearedibkefore me. It was
agreed that liability is conceded. It% was agreed that
damages should be assessed. In the High Court damages are
normally assessed by the Registrar. I is quite obvious
that the parties were proceeding on the basis that I should
assess the damages. The plaintiff, if he wanted, would, at
that stage, have applied to transfer, but as I have said
before, he could not know that less than K2,500.00 was going
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to be awarded. If the defendant so minded, he could have
transferred the case to the Subordinate Court. In the
Supreme Court, the Trustees of Dedza Diocese v. Rocha and.
Attorney General v. Magombo, MSCA Civ. 9 of 1985, were cases
where the Registrar, without a sigh from the partles was to
assess the damages. The latter case followed the earller
decision of the Supreme Court. The dec1s:on there seemed to
be hinged on the amount actually recovered, rat the end of the
trial. 1In the Trustees of Dedza Diocese v. Rocha, the case
of William v. Stanley Jones and Co. %1926). 2 K.B. 37 also a
decision of the Court of Appeal in the United Klngdom wa&
not cited and considered. In that case, by consent of theﬂ
parties, the matter was refered to a special referee of the
High Court, who awarded damages within’ ~the County Court

jurisdiction. In dismissing an appeal from the Divisional
Court's Order for High Court costs, there was unanimity.
Lord Justice Bankes proceeded on Lthei. basis that the

defendant should have applied for the case to be remitted to
the County Court. Said he, at page 44:

"The defendant appealed to the Division Court on the
ground that the official referee ought not to have
awarded the plaintiff costs on a High Court scale; an
absurd contention, because the defendant must have
applied to have the case remitted +to the County
Court, and it was largely owing to them that the case
took to long."

Lord Justice Atkins was hesitant to hold that, because the
defendant refrains from remitting the matter to the County
Court, the costs should be on a High Court scale. His
Lordship, however, was quick to hold the defendant liable to
costs on the High Court scale on . the defendant's
acquiescence to have the case remitted to an official
referee. Said he: 4 ' o

"This deplorable state of thlngsaﬂshould have been
obviated if the case had been remitted to the County
Court, and the defendants, on whose suggestion ‘a
summons endorsed with the plalntlff s consent, was
taken out to refer the action to an-official referee
are responsible for it, and cannot complain if the
official refers certified for High Court costs. I am
far from saying that the mere fact ‘that the defendant
abstains from applying to remit heicase to the County
Court is sufficient ground for certlfylng costs on
the High Court scale. Here, the defendants did much
more, and, I think the off1c1al referee was right in
certlfylng as he did. 3

There was no unanimity in the Court of 'Appeal on whether
failure by a defendant to remit the case to the County Court
entailed High Court costs. If I was to choose between the
two opinions, I would, because of the 1law in Malawi,
subscribe to Lord Justice Bankes's view. In the United
Kingdom, whether Subordinary or High court costs may be



awarded, depends on the amount actually recovered. It does
noltt matter whether the case is remilted Lo a County Court,
because the High Court will award Subordinate Court ‘costs
anyway. In Malawi, it is quite clear from the Courts Act
that the Supreme Court, in the Trustees-of Dedza Diocese v.

Rocha, that the question does not turn :out on. what WwAS8
actually awarded by the Court.  Both parties must ) be

vigilant to save costs. At an early stage the possibilityi

of transfer mugt be considered. The court will, as a matter:

of course, consider the question of transfer at the summons

for directions. In the exercise of the :jurisdiction ‘undep;
section 31(2), the High Court must regard the questionh
whether proceedings could not have been transferred by the
defendant to save costs. The reason why. the defendant in
this case did not transfer the case to the Subordinate Court:
could very well be that he also was nhot sure that an award

of less than K2,500.00 would be made. It is significant,
that the UK County Court Act (1984) provides for this in .
section 19(3). The fact "that the defendant resists ‘a‘

transfer to the County Court, will determihe the question.

Even 1f I have not adopted Lord Justice Bankes's
view, the defendant in this case 1is caught by the other
aspect of Lord Justice Atkin's view. When the parties
appeared before me they agreed that I should assess the
damages. Surely, if the defendant felt that less should be
awarded, and I am more inclined to think that the defendant
was not so minded, he should not have acquiesced to my

assessing the damages. So that, even if the fact that a -

defendant does not apply to transfer the case to a County
Court 1is not a reason for awarding High Court costs; the
defendant, in the words of Lord Justice Atkin, "did much
more", in that he allowed me to assess the damages. O©Cn that
score, I would award costs on the High Court scale. g

MADE this 30th day of June 1992, in Chambers.
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